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Introduction

The Office of the Public Advocate (OPA) submitted a written response to the
Statutory Authorities Review Committee’s Inquiry into the Office of the Public
Trustee (the Inguiry) on the 30 June 2008. The Public Advocate and Acting
Assistant Public Advocate presented to the committee on the 25" May 2009
making a number of recommendations to the committee. This document
contains background material brought together prior to that presentation.
Its purpose is to provide information about practices in other jurisdictions
relevant to substitute decision making for financial matters in South Australia
that might inform the position of the OPA.

Many of the strategic and policy issues that underpin this area have been
subject to review and debate in other jurisdictions. For this reason the OPA
is pleased to provide this material to the committee, as not only does it
provide a basis for a number of the positions put forward by this office, the

summary and its reference links might be of general use.

OPA’s general functions and powers are spelt out in Section 21 of the

Guardianship and Administration Act 1993 (the Act). These are reprinted in

full at Appendix One. In summary, for mentally incapacitated persons, OPA

should

- keep under review all programmes designed to meet their needs

- identify unmet needs or inappropriately met needs

- speak for and promote their rights and interests (for individuals and
groups)

- negotiate on their behalf on issues arising from their incapacity

- monitor and give advice on the exercise of powers and administration
of this Act

- perform other functions assigned to it under this or any other Act.

Under Section 21 of the Act, the programmes of the Public Trustee (PT)

should be kept under review, in the same way that the OPA would review
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and advocate to other providers such as disability and mental health
services. Our work is informed and guided by OPA’s mandated power and

functions, and matters raised to us by clients and the principles of the Act.

5. Under Section 75 of the Act, guardians and administrators must work
together. This is the context of the relationship between guardians working
at the OPA and trustee officers working at the PT.

6. OPA also receives information from clients under administration of the PT
who are not under our guardianship. For example many mental health
clients have an Administration Order only to PT, as decisions about
treatment are either made by the client themselves, or by mental health
services under the provisions of the Mental Health Act 1993. Similarly many
older people may have an Administration Order to PT, but give health
consent themselves or have this provided by relatives or the Director of
Nursing at their aged care residential facility. OPA’s telephone enquiry
services will receive calls concerning people in these situations, so in this
way our office also becomes aware of administration matters for people who

are not also under our office’s guardianship.

7. OPA, the Guardianship Board (GB) and PT must observe the principles

outlined in Section 5 of the Act (at Appendix Two), namely

- taking account of the wishes of the person if he or she were not
mentally incapacitated, (a paramount consideration)

- seeking the present wishes wherever possible and giving
consideration to those wishes

- considering the adequacy of existing informal arrangements and the
desirability of not disturbing those arrangements

- making decisions that are the least restrictive of the person’s rights
and personal autonomy as is consistent with his or her proper care

and protection.

8. It is noted that PT must also take into account the powers and duties of an
administrator as set out in Section 19 of the Act and the obligations of a

trustee as set out in the Trustee Act 1936.
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9. A Systems Approach

OPA believes that many of the complaints and issues that have or will be
brought to the attention of this inquiry are symptomatic of systems issues;
including increasing demand, changing demographics, community attitudes
and expectations and the allocation of adequate resources for the needs of

people under administration orders.

Recent legislative reform and international conventions are good markers or
benchmarks of current societal expectations and aspirations. Some of these
are explored in this paper along with a brief snapshot of demographic factors

influencing demand now and into the future.

Ad hoc developments or merely the passage of time, can lead to a lack of
synergy between the various aspects of regulation, legislation and practice

and between related service systems.

The resulting tensions need to be treated as opportunities for whole of
system development and improvement rather than a series of discrete

problems.
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Section 1. Societal aspirations & community expectations

10. A brief review of current discourse and legislative reform provides information

on contemporary philosophy, concerns and the aspirations of older people,

people with a disability and society generally.

South Australia and Australia

11.

12.

13

14.

South Australia’s Strategic Plan' (Improving Wellbeing Objective) says

‘South Australians should enjoy a good quality of life at every stage of
life........As we mature, we need to stay connected to the community and to
the environment, even as our roles change and priorities shift. We need to be

in charge of our lives and not unreasonably constrained in our options.’

Improving with Age:-Our Ageing Plan? for SA (Choice and Opportunity) says

‘For individuals and communities, choice and opportunity are the pathways to
independence, achievement and satisfaction. Although our choices may
sometimes be limited by circumstance, our capacity to choose keeps us
moving forward. Our right to choose defines our dignity. This is the philosophy

that guides our Ageing Plan for South Australia’.

In 2007 the South Australian Government commenced a review of the laws,
regulations and processes for advance directives. It aims to make clearer and
simplify the ways by which South Australians can direct:

- the treatment they want to be offered;

- where and how they want to live; and

- how they want their finances managed when they are no Iohger able to

speak for themselves.
Advance directives need to work well in the health, community and financial

sectors.

The Commonwealth Disability Services Act 1986 regulates services for people
with a disability. It refers to services generally and not just those that the
Commonwealth currently provides. The principles and objectives state that

every person with a disability should have the chance to

1 South Australia’s Strategic Plan, page 7

2 Improving with Age’ Department of Families and Communities, February 2006, page 4
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15.

16.

17.

18.

- develop fully his or her physical, social, emotional and intellectual
abilities

- use services which help him or her to achieve a reasonable quality of
life

- participate in decisions which affect his or her life

- receive services in ways which result in the least possible restrictions of
his or her life and opportunities

- make a complaint about services he or she receives.

In December 2008, the Federal Government introduced the Disability
Discrimination Act and Other Human Rights Amendments Bill. A key aim of
the recommendations is to make it clear that there is a duty to make

reasonable adjustments for people with a disability.

In the foreword to the 2007 report ‘Inquiry Into Older People and the Law",
the Hon. Peter Slipper MP Chairman, Standing Committee on lLegal and
Constitutional Affairs wrote ‘Throughout the course of the inquiry the
Committee received evidence concerning a wide range of issues faced by older
Australians in their interaction with the law. Some of these - such as
substitute decision-making, fraud and financial abuse — attracted substantial
comment in the evidence to the inquiry, whereas others - such as
discrimination - received less attention. The Committee was impressed with
the overall level of response to the inquiry — a level of response that clearly

indicates the importance of these issues for older Australians.’

The Australian Federal Government recently ratified the UN Convention on the
Rights of People with a Disability (UNCRPD). It has since tabled a National
Interest Analysis proposing that Australia become a party to the Optional
Protocol to the Convention. This may have implications for the services and

programs delivered by disability, related services and OPA, PT and GB.
Article 12 ( reprinted in full at Appendix Three) of the Protocol is particularly
relevant as it commits parties to

- ‘provide access by persons with disabilities to the support they may

require in exercising their legal capacity’

3 Older people and the law, House of Representatives, Standing Committee on Legal and Constitutional Affairs September 2007
Commonwealth of Australia 2007 ISBN 978-0-642-79013-2 (printed version)
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- ‘ensure the equal right of persons with disabilities to own or inherit

property, to control their own financial affairs.....’

- ‘ensure that measures relating to the exercise of legal capacity respect
the rights, will and preferences of the person, are free of conflict of
interest and undue influence, are proportional and tailored to the

person’s circumstances, apply for the shortest time possible....”

United Kingdom (UK)

19.

20.

The UK Mental Capacity Act 2005 (proclaimed October 2007) introduced
Lasting Powers of Attorney for health, welfare and financial affairs and new
systems and structures for their implementation. The Act promotes positive
attitudes to ageing, mental impairment and to personal autonomy. Section 2
of this UK Act makes it clear that a lack of capacity cannot be established
merely by reference to a person’s age, appearance, or any condition or aspect
of a person’s behaviour which might lead others to make unjustified
assumptions about capacity. In line with this ‘deputies’ will only be appointed

by the court where it can not make a one-off decision to resolve issues.

The UK Act sets out an assumption of capacity, an obligation to take all
practicable steps to help the person take his or her own decision and a
requirement that capacity should be determined in relation to the specific
decision needing to be made at a particular time. An accompanying statutory
Code of Practice provides comprehensive guidance to all those working with
and/or caring for adults who lack capacity, including family members,
professionals and carers. It describes their responsibilities when acting or
making decisions with, or on behalf of, individuals who lack the capacity to do
these things themselves. Those who will have a duty of care to a person
lacking capacity, such as attorneys, deputies, Independent Mental Capacity
Advocates (IMCAs), professionals and paid carers must have regard to the
Code.

While best interest is not defined, a checklist is given for the decision maker,

who must:

- involve the person who lacks capacity

- have regard for past and present wishes and feelings, especially
written statements

- consult with others who are involved in the care of the person
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- not make assumptions based solely on the person’s age, appearance,

condition or behaviour.
United States of America (USA)

21. A new model ‘Uniform Power of Attorney Act’ is being proposed in the USA. A
national review of state power of attorney legislation had previously revealed
growing divergence among the states’ treatment of powers of attorney, an
increase in the misuse of powers of attorney and a rising incidence of elder

abuse.*

22. The Older Americans Act 1965 (OAA) was amended in 2006 to embed
principles of choices for independence, strengthen multi-disciplinary elder
justice and elder abuse activities and improve the coordination of federal elder

justice activities and related programs.

23. In February 2009, the American Bar Association® (Standing Committee On
Legal Aid And Indigent Defendants, Commission On Mental And Physical
Disability Law Section of Real Property, Trust and Estate Law) called on the
federal government to provide needed support for training, research,
information exchange, data collection, and standards development by state,
local, and territorial governments in the field of adult guardianship. It
highlighted the need for the collaboration of guardianship stakeholders with

other networks such as the aging network under the O/der Americans Act.

24. The same American Bar Association report states that the first Elder Justice
Act (USA) was introduced in 2003 followed by other versions in 2005 and
2007. Generally, this Act seeks to ensure “adequate public-private
infrastructure and to resolve to prevent, detect, treat, intervene in, and
prosecute elder abuse, neglect, and exploitation.” S. 2010, introduced in
November 2005, stated that one purpose of the Act was to: ‘promote the
development of an effective adult fiduciary system, including an adult
guardianship system that protects individuals with diminished capacity,
maximizes their autonomy, and develops effective resources and an elder
rights system’. The bulk of this Act has yet to be passed, although some of
its clauses were included in the Older Americans Act 1965 (OAA)
reauthorisation legislation in 2006.

4 National Notary Association, California, USA accessed at

http://www.nationalnotary.org/news/index.cim?text=newsnotary&newsid=17948wt.mc_id=978&newscat=25 on 19 May 2009

5 Joseph D. O’Connor, Chair, Commission on Law and Aging American Barr Association, February 2009 accessed at
hitp://www abanet.org/aging/guardianship/lawandpractice/pdfs/11 1A on 19 May 2009
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25. Various USA states have introduced Bills to modify the law governing
guardians, conservators or fiduciary agents for protected persons. Many have
defined ‘professional guardian’ or ‘professional conservator’ as a person acting
as a guardian or conservator for three or more non related individuals.
Registration, certification and the meeting of both training and experience
criteria are often requirements and these are supported by standards and
codes of practice. Regular wellbeing reports or care plans must be filed with

the responsible court.
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Section 2. Demographics, Social Change & Demand

26. Increasing rates of ageing, disability and mental illness in the community as
well as other social, demographic and economic influences will place great

strain on all involved in adult protection. Some of these are explored below.

27. In South Australia, the population is growing older at a faster rate than any

other state® in Australia.

- the ageing of people with long term disabilities

- rate of dementia for people aged over 85 is one in four, with actual
numbers increasing substantially as the population ages (Oldest age
cohort, 85+ will grow to 5% of population in OECD countries by 2050)

- one in one hundred Australians aged 65 have symptoms of dementia

- one in seven Australians over 65 has a mental health or behavioural

issue.

28. The number and proportion of people at risk of losing mental capacity is likely

to increase due to the following factors

- dementia

- through medical technologies, better survival rates from motor vehicle
accidents, head injury and stroke

- new approaches to the management of cognitive disorders and disease

- the impact of substance abuse & lifestyle (drugs, alcohol,
depression/stress related disorders)

- increase in mental health disorders

- life longevity (increasing life expectancies for the general population and
for people with an intellectual disability)

29. Change in family structures is making the needs of individuals and the role of

providers more complex.

30. Blended families, vulnerable elderly women living on their own, single
households, family breakdown, migration and mobility for work can reduce
access to the level and quality of informal support available to a person with

impaired decision making. The informal supports, where available, may also

6 (mproving with Age’ Department of Families and Communities, February 2009
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be more complex, as in blended or separated families, and therefore open to
more disputes. The emerging phenomenon of multi-generational households

(beanpole households) will bring its own set of complexities.

31. Meeting the needs of people from different cultural and linguistic backgrounds
will be a special challenge. The profile for whole of Australia shows that it is
now one of the most culturally diverse countries in the world. The number of
older Australians from culturally and linguistically diverse backgrounds will
increase by 66% over the fifteen years between 1996 and 2011’ compared to

only 23% for Australian born.

32. The demographics of South Australia indicate a similar pattern of cultural
diversity amongst its aged population. One in five South Australians over 65
were born in predominantly non-speaking countries giving it the oldest
population group with a language other than English. Many of these people
may not be able to read or speak English or if they once could, with age may

revert to their natural language

33. Community attitudes and trends, social and economic conditions, media and

the legislative framework will also influence service usage.

- There has been work undertaken on Advance directives in South
Australia. As these and other instruments are promoted their maybe
more appointments of the PT as attorney and as administrator and

also when private attorneys fail to appropriately manage affairs.

- A community and corporate focus on risk management increases the
expectation that there will be formal legal arrangements in place
particularly in the financial area - a mechanism to manage risk for

banks, aged care facilities, service/utility providers.

- Public and media attention to incidents of financial and rights abuses
of the elderly will place more pressure on services. As South
Australia’s ageing cohort grows larger more attention will be given to

this as an issue that has or might affect them.

7 Australian Institute of Health and Welfare (2004)
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34. Queensland’s Guardianship and Administration Tribunal reports that ‘7he
administrator’s role is becoming increasingly complex. This is often due to the
intricate nature of the persons estate and issues such as privacy,
accountability and risk. It is not unusual for an individual with a modest
estate to have some shares, superannuation and money invested with various
financial institutions and still be receiving a part or full pension from Centrelink
or the Department of Veterans Affairs. This means that the administrator will
have to deal with banks, share registries, Centrelink and the Australian
Taxation Office to name a few. In addition, the changing nature of taxation,
superannuation law and eligibility for welfare or income support can make a
complex matter out of managing the financial affairs of a person with only a

modest estate.”

35. The increasing complexity of personal finances accompanied by delay in
intergenerational wealth transfer, further increase the risk of financial and
other abuses, be it deliberate or inadvertent. This risk and acknowledged®
increasing rates of elder abuse, including financial abuse, magnified by the
growing numbers of elderly persons is an area of significant concern and a

pressure for the system.

8 Reported in Queensland’s Guardianship and Administration Tribunal Annual Report 2005-6
9 The ramifications of an ageing population and the potential for abuses have been acknowledged in the South Australian Government's
‘Improving with Age’ and ‘Our Actions to Prevent Elder Abuse’ plans.
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Section 3. Tensions

36. Tensions in the system can arise from many sources. Resources may not
match demand (in quality and quantity); the style, values and culture of a
service may not be consistent with consumers’ expectations; and there maybe

an inconsistency between philosophy and practice.

37. As laws are reformed at different times they can often be out of step with each
other and likewise, laws that have not been the subject of reform may reflect

out of date values and practices.

38. Different sectors are at different stages of development. The disability and
aged care sectors have been greatly influenced by Commonwealth Acts and
funding, international developments and human rights conventions. In recent
years they have undergone substantial structural and policy reform. This is
not as true for the adult protection jurisdiction and in particular, PT.
Consequently, the services and stakeholders that PT deals with might be
considered to better reflect modern philosophy and practices - this then flows
through to the consumers’ experience of the different environments. The
difference they may experience is the extent to which, within the service,
there is
- A strong consumer and individual rights focus
- Acceptance of the role of advocacy and individual advocates
- A values base that emphasises normalisation and valued social roles
- Support for full community participation and adjustments to services to

enable this
- A developmental approach

- Respect for individual choice

39. A tension that is inherent in all protective systems is balancing the need for
security and protection with denying freedoms and personal autonomy.
Understanding that this tension exists is fundamental to the quality of service

provision within the guiding protective frameworks.
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40. Some very practical examples of where a tension may arise within our own

41.

42.

interactions with PT are

- As trustees they must administer a person’s affairs in their financial
best interests with one object being to guard against a worsening
financial position. On the other hand, the principles of the Guardianship
and Administration Act promote substituted judgment- making the

decision that the person would have made if they could have.

- Respecting a person’s autonomy to make decisions and to manage their
own life where they can should extend to the freedom to try managing
their own funds, with the help or training they need to do so, even

when an order is still in existence.

- A developmental approach for people with fluctuating capacity, or even
varying levels of capacity, would require taking an incremental
approach; this means providing varying levels of intervention alongside
support and training so that people learn to administer their affairs and

have the opportunity to do so wherever possible.

The GB assists the PT by appointing a /iaison person who is expected to have
personal knowledge of the finances and needs of the protected person. In
some cases this knowledge is very limited. The involvement of the liaison
person may also be transient (e.g. social worker in a hospital). The PT relies
heavily on others for its information about where protected people are living,
their clothing needs and personal spending needs. The role of the appointed
‘liaison person’ while important may not be effective as intended. Often there
is confusion as to whether their role is advisor or decision maker, apathy or
conflicted interests and little understanding of substituted decision making. In
these cases the dependence of PT officers on them for information and

guidance, and the deference that follows, may not be in the person’s interest.

The PT ‘aims to be a successful and respected specialist in the provision of
Trustee Services. The business activities of the Public Trustee are dedicated to
assisting South Australians to achieve peace of mind and security through the
provision of trustee services, always acting in their best interests to manage

their investments, legal and financial affairs®. The PT also plays a special role

10 Public Trustee 2008 Annual Report
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for people who are unable to manage their own financial affairs due to
accident, illness, age or disability. There may well be tensions in assuming
this role in a person’s financial best interest versus their own wishes and
personal autonomy, especially when the protected persons’ decisions are

considered unwise ones.

43. People under administration orders are not so of their own choice. They also
have no choice over their financial managers, yet must pay fees for their
service. Their resentment and perhaps constant testing of the arrangements
must be quite challenging for PT staff and a barrier to an effective relationship.
In a parallel situation, people on involuntary Community Treatment Orders
under the Mental Health Act 1993 do not pay for their medication.

44. The Public Accounts Thirty-Fifth Report!! to the UK Parliament, in July 1999,
said of the (then) Public Trust Office.......... (it) ‘is the monopoly supervisor of
receivers and patients' funds, and those under its protection have no choice in
the matter. It therefore has the strongest obligation to provide a high
standard of service. We look to the Public Trust Office to make itself more
accountable for the service it provides, for example by keeping under review
aspects of its work that receivers and others interested in patients' welfare
consider to be the most important and publishing the performance results.’
Examples of the UK performance targets and others are attached at Appendix

Four.

45. The funding arrangements of PT, the dividends paid to government and the
status and funding of their special community service contribution may well

interact to have a negative impact on the perceived quality of their service.

46. Increasing rates of abuse, especially financial abuse, is of growing interest and
concern to the community and the sector. This is such a significant issue, with

many inherent tensions, that it is discussed separately below.

11 Public Accounts Committee Session 1998-99 accessed on 24 May 2009 at
http:/iwww, publications.parliament. uk/pa/cm199899/cmselect/cmpubace/278/27802 him
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Section 4. Vulnerable adults and the risk of abuse

47. At a recent conference on Elder Abuse'?, it was explained that delays in
intergenerational wealth and a seven-fold increase in intergenerational wealth
transfer (from $9 billion per annum in 2006 to $70 billion per annum in
2030)* will provide a fertile ground for abuse and a significant challenge for
the jurisdiction. Similarly, older Australians currently account for 22% of
assets and this is projected to increase to 47% by 2030. Two key messages
from the conference was the risk to the public and government of relying on
existing guardianship and public advocacy services to mitigate financial abuse
and that their capacity to do this needs to be reviewed in the context of new

demands, past experiences and public expectations.

48. Lack of data on the incidence of elder financial abuse is an Australia wide
problem. A recent Western Australia study has shown that there is poor
recognition of what constitutes financial abuse and that those most at risk,
aged over 70, were least concerned about it'*. This lack of recognition, the
(often) intra-familial nature of this abuse and fear of humiliation contribute to
low reporting rates - though there is evidence that reporting rates are on the
increase™. The UK has acknowledged similar data problems-particularly about
the misuse of unregistered EPAs. It has been estimated, however, that in the
UK ‘between 15% of registered EPAs and 40% of unregistered EPAs are being
abused*,

49. In response to the incidence of intentional and inadvertent misuse of older
people’s assets, the Queensland Guardianship and Administration Tribunal
undertook research on the nature and characteristics of financial abuse.
Based on the examination of 234 tribunal files (November 2002 to June 2003)
it found'” about 26% were suspected of having abuse and that aged workers,
the Office of the Adult Guardian and close family played an important role in

bringing this to the Tribunal’s attention.

12 G. Naughtin, Associate Professor - La Trobe University and Senior Manager, Brotherhood of St Laurence

13 Note that these figures were quoted pre the Global Economic Crises

14 ' Responding to Elder Abuse Preventative and protective measures'-Research into Community Attitudes to Elder Abuse In WA -reported in
ANPEA newsletter June 2008 Issue 3

15 Conference Presentation, G. Naugthin, Associate Professor La Trobe University, June 13 2008

16, UK Presentation , Office of the Public Guardian & The Mental Capacity Act 2005’ updated 2 July 2008

17 Reported in Queensland’s Guardianship and Administration Tribunal Annual Report 2005-6
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50. Western Australian research has found financial abuse to be a concern
amongst elderly people from culturally and linguistically diverse backgrounds
and that some of the ‘qualities most admired and respected by these strongly
diverse cultures - loyalty to the family, solidarity with community and respect
for tradition - unwittingly contributed to keeping abuse hidden and often

unreported.’8

51. The interface between financial abuse and quality of life is well documented.
Financial abuse has many forms. Serious neglect can arise when a vulnerable
person’s money is not being spent to meet their legitimate needs, whether

deliberately or inadvertently.

52. Adults with an intellectual disability or brain injury are particularly vulnerable
to inadvertent abuse or a compromised quality of life by the non-allocation or
withholding of financial resources to meet their needs and wishes. Even when
their quality of life is not substantially compromised, their experience is one of

secondary discrimination.

53. A system that is attuned to the above issues, that operates from the
appropriate values base and is sensitive and responsive to ‘triggers’ from both
financial and quality of life perspectives is an important safeguard. UK
research has found that ‘grooming’ can and does occur with vulnerable adults
as predators seek to gain access to their finances. Therefore the system must
also be able to deal with this challenge, without compromising the autonomy
of the individual.

54. The following table shows the relationship between some of the factors that
need to be considered in the administration of the affairs of protected

persons,*®

18 Project commissioned by the Western Australian Public Advocate and reported at above conference quoting findings of 2007081V (200%)
CALD Seniors — Community Participation Research Project

19 Salomons Canterbury Christ Church University College "The role of the Public Guardianship Office in safeguarding vulnerable adults against
financial abuses Prepared for the PGO by Hilary Brown, Sophie Burns and Barry Wilson
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Table 1

nlinerable adalt's
needs met

representative
does not gain

representative stands to
gain through inheritance

representative
| gains excessively

IGNORED
neglect but not
financial abuse

vulnerable adult's
needs NOT met

55. Poor take up of advance directives and when they do exist, mis-understanding
of the role and obligations of attorneys, deceptions in the making or revoking
of these instruments and limited independent monitoring of the personal and
financial affairs under their protection — can all combine to exacerbate the risk

of financial and other abuses.
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Section 5. Lessons from Other Jurisdictions

56.

In the United Kingdom (UK), the United States of America (USA) and Canada,
the issue of adult protection and abuses of rights, decision making and
personal finances among vulnerable populations has gained much attention.
It is considered to be a cross cutting policy issue as significant as child
protection. A brief review of reforms and services in these jurisdictions and

elsewhere in Australia is provided below.

United Kingdom

57.

58.

59.

The UK has experienced similar demand management and systems issues as
those confronting South Australia - including public dissatisfaction with
services and a Parliamentary Inquiry. In response, and over a significant
period of time, the UK has implemented structural, service and legal reform to

strengthen the adult protection system and improve services to the public.

Over a period of ten years, the UK experienced widespread public concern
about the work of the Public Trust Office, the effectiveness of guardianship
and related safeguarding services and failed improvement strategies. Between
1994 and 2005 various reports by the National Audit Office and Committee of
Public Accounts were highly critical of the (then) Public Trust Office and
guardianship system. In 2001 the (then) Lord Chancellor's Department
introduced organisational changes - to overhaul the mental incapacity services
and provide new integrated services. In June 2005 the National Audit Office,
produced a report on protecting and promoting the financial affairs of people
who lose mental capacity.”’ (Executive Summary attached at Appendix 5).
Taking account of the new Mental Capacity Act 2005, it reviewed the 2001
organisational changes and made significant further recommendations for

improvement in public guardianship and receivership services.

A new Mental Capacity Act was passed in Parliament in April 2005
accompanied by an implementation plan that allowed for nearly 3 years of

preparation before its proclamation in October 2007. This Act introduced

20 ‘Public Guardianship Office-Protecting and promoting the financial affairs of people who lose mental capacity’- Report by the Comptroller and
Auditor General, Session 2005-2006, 8th June 2005
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60.

61.

62.

63.

Lasting Powers of Attorney for health, welfare and financial affairs and new
systems and structures for their implementation. (e.g. a new Court of
Protection, an Office of the Public Guardian replacing the Public Guardianship
Office), Independent Mental Capacity Advocate Services, greater
accountabilities and supervision for financial, health and welfare guardians

and changes to the remit and roles of the Public Trustee and Official Solicitor.)

In the UK, Lasting Powers are registered on activation. An assessment of the
supervision level required determines a Type I, II, 11A or III level of
supervision. Type I cases are supervised more closely than Type II cases and
a Type III cases would have minimal contact. The 11A level of supervision
was introduced on 1 April 2009 after review and consultation found
that....'there is often insufficient information at the start of a deputyship to
make an informed decision about the appropriate level of supervision. This
new level will provide more flexible protection and support and offer a more

robust approach 2%,

A Court of Protection Visitor is a person appointed to a panel by the Lord
Chancellor. The UK Office of the Public Guardian (UK OPG) monitors their
receivership clients by sending out Lord Chancellor’s Visitors, who effectively
provide the Court with a set of eyes and ears concerning what is happening
“out there” . They can also send out a Medical Visitor in cases where there is
some doubt about the mental incapacity of the client at the time the
instruments were put in place. The former is an additional safeguard for
clients under the administration of the OPG and the latter a safeguard for any

person under an activated enduring power (financial, personal or health).

The UK OPG (and its predecessors, the Public Guardianship Office and the
Public Trust Office) does not invest clients’ funds. This is undertaken by
external fund managers appointed by the Court of protection or by selecting a
manager from a panel of fund managers appointed by the Department of
Constitutional Affairs.

The UK Act promotes positive attitudes to ageing, mental impairment and to
personal autonomy: The principles set the tone and value base under-pinning
the legislation but also clearly define people's rights. These are -

- Assume a person has capacity unless proved otherwise.

21 UK Office of the Public Guardian website accessed on 24 May 2009 at hittp:f/www. publicquardian.gov. uk/about/important-developments.him

Office of the Public Advocate / Background Paper prepared for the PT Inquiry May 2009 Page 24



64.

65.

- Do not treat people as incapable of making a decision unless all
practicable steps have been tried to help them.

- A person should not be treated as incapable of making a decision
because their decision may seem unwise.

- Always do things or, take decisions for people without capacity, in their
best interests. (Note this differs to South Australia’s substituted decision
making)

- Before doing something toc someone or making a decision on their
behalf, consider whether the outcome could be achieved in a less

restrictive way.

The first three principles emphasise being able to make decisions for one-self
and the last two guide those who may have to make decisions on behalf of

another person.

Independent Mental Capacity Advocates (IMCAs) were introduced as a further
protection for vulnerable adults. An IMCA will be someone appointed to
support a person who lacks capacity but has no one to speak for them, such
as family or friends. They will only be involved where decisions are being
made about serious medical treatment or a change in the person’s
accommodation where it is provided by the National Health Service or a local
authority. The IMCA makes representations about the person’s wishes,
feelings, beliefs and values, at the same time as bringing to the attention of
the decision-maker all factors that are relevant to the decision. The IMCA can
challenge decision-makers on behalf of the person lacking capacity if

necessary.

The UK experience demonstrates a complex environment that required an
investment of time and resources over many years to make change and

embed real improvement.

New South Wales

66.

New South Wales currently has a Public Guardian and a Protective
Commissioner, who work together to promote and protect the human rights of
people with disabilities. The focus of the Office of the Protective
Commissioner (OPC) has been'on managing the financial and property

interests of its clients, while the Office of the Public Guardian (OPG) makes
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67.

68.

decisions about personal and lifestyle issues for its clients. One person has
held both the position of Protective Commissioner and Public Guardian. The
agencies, while co-located, operate independently with separate staff and
under different legislation. These arrangements are about to change with a
proposal and new legislation before NSW Parliament that merges OPC with
the NSW Public Trustee. The new structural arrangements for the Office of
the Public Guardian are unknown but assurances have been given that that

they will remain independent and are to be excluded from the merger.

The Protected Estates Act (NSW) provides for the appointment of a specified
person, known as an ‘Authorised Visitor’, to visit the person with a disability.
They are appointed from a panel of independent disability specialists who are
trained health professionals with demonstrated expertise and extensive
experience in the field of disability. His/her confidential report provides the
Protective Commissioner with independent information as to how the best
interests of the person are being addressed within the limits of his/her
financial resources. The report also has the effect of being able to reassure
the private manager that the best is being done for the person and therefore
adds support to his/her role. Case studies on the role and outcome of

authorised visits are attached at Appendix 6.

The Protective Commissioner has a Private Management Support Branch that
provides information to private administrators on their role and duties,

oversees their work and receives reports in relation to protected clients.

Victoria

69.

70.

The Victorian Public Advocate delegates authority to staff, investigators or
guardians. The Office also coordinates the Private Guardian Support Program,
the Community Guardians Program, the Community Visitors Program and the

Independent Third Person Program.

Community Visitors is a volunteer program run by the Office of the Public
Advocate. Community Visitors are trained volunteers who visit patients and
residents in mental health facilities, people with a disability in Community

Residential Units and vulnerable people in Supported Residential Services.
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72,

73.

USA

74.

Community Visitors, in panels, make regular, unannounced visits to eligible
facilities. They undertake general monitoring roles in relation to the
appropriateness and standard of the facility, adequacy of care and treatment
provided to a resident and management of a person’s health and welfare. As
their role involves identifying issues or problems from the resident/patients’
perspective and responding to resident/patient requests or complaints, they
can provide a safeguard for people under administration, but this is limited to

residents of eligible facilities.

Victoria reports that about 80% of private guardians are also appointed as
administrators. The Office of the Public Advocate has a Private Guardian

Support Program and the State Trustees provides advice for administrators.

The States Trustee has two specialist programs, developed in conjunction with

Victoria’'s Department of Human Services, for people who are unable to

manage their own affairs because of mental illness, injury or disability. These

are:

- A Financial Independence Program that helps selected clients regain
control of their own affairs by gradually giving back this responsibility.
The level of financial independence that is returned is carefully assessed

for each individual over a number of months.

- An Intensive Support Program that assists people who are without a
home, family or any form of support. It reconnects these vuinerable
people with the community by making every effort to contact and assist

them, rather than waiting for them to seek assistance.

The earlier discussion on legislative reform has provided an indication of the
philosophy and issues currently relevant to the USA jurisdiction. Of particular
interest is the proliferation of private and not for profit guardianship and
conservatorship (administrator) services in the USA. This has led to the
increasing regulation of these services and the lay and professional people
that provide them, accompanied by significant training efforts and the

development and monitoring of practice standards.
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76.

While the efficacy of these has not been established, there are examples in
the USA of not for profit organisations establishing trusts to invest money on
the beneficiaries’ behalf. They also organise services in line with persons care

plans.

The American Bar Association report discussed and referenced at paragraph
23 describes many similar issues to those found in South Australia. As in the
UK, poor data collection, lack of information on people under guardianship or
administration and inadequate resources are reoccurring themes. It identifies
the ‘compelling need for training of guardians, lawyers, judges, adult
protective services staff and the aging and social services systems’ and
recommends funding for research to inform how the system is working and
the changes required to meet burgeoning needs as demographics change.
The development of Standards is also recommended. This report is attached

in full at Appendix 7.

Canada

77.

78.

79.

In addition to representing persons placed under public tutorship or
curatorship, the Curateur Public du Québec performs various functions in
connection with private protection measures and also is responsible for

managing protected person’s estates®?.

Their system allows for the appointment of an advisor to the person of full
age which is suitable for individuals with a mild intellectual deficit or who are
temporarily incapacitated by illness: people who are still able to look after
themselves and their affairs. Adults under this type of protective supervision
continue to exercise their rights and make decisions concerning themselves
and their property. The advisor is simply there to help them with certain acts
specified by the judgment, or if the judgment contains no specific instructions,
by the Civil Code of Québec. Because advisors do not have decision-making

powers, they do not have to render accounts or set up a Tutorship Council.

A Tutorship Council is set up during the legal process for opening of protective
supervision. It usually consists of three members suggested by the family
meeting and appointed by the court. The Council has a range of powers and

responsibilities consistent with administration of the protected person’s

22 http:/ivww.curateur.gouv.qc.ca/cura/en/majeur/index.html_Accessed on 21 May 2009
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affairs. A secretary and two alternates are designated at the same time.
Exceptional cases may arise where it is impossible to find three members. The
court may then appoint one person or the Curateur Public (e.g. if all relatives

live too far away) to act as Tutorship Council.

80. In 2008, Curateur Public du Québec, together with her principal government
partners, began a review process with a view to improving the system of
protective supervision for incapacitated persons. A variety of non-
government partners are also involved in the special task force. Their website
states, ‘this mirrors the concerns of a number of Western countries that,
confronted with socio-demographic changes, are considering the appropriate
practices to ensure that incapacitated persons today and in the future benefit

from the protective measures that will most adequately meet their needs’.

81. The Office of the Curateur Public du Québec is currently researching how to
adequately encourage and support citizens to act as guardian or administrator
for their family members. To this end, in early 2009 they conducted a wide-
ranging quantitative and qualitative survey of about 450 private guardians
and administrators in Quebec, including almost 60 in-depth interviews. This
is yet to be published.
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Section 6. Conclusions

82.

83.

84.

85.

86.

87.

The pressure and problems faced in the administration of protected estates
are not unique to South Australia. The UK, for example, has implemented
reforms involving legislative, structural and operational change over a number

of years.

Many of the people served by the PT are amongst the most disadvantaged or

most vulnerable in the South Australian community.

The demand for the administration of protected estates and allied services will

continue to increase due to a variety of demographic and social factors.

Appropriate resources, both the quantum and type and mix, are a problem.

The PT needs

-~ more experienced or specialist staff to deal with protected persons,

- a greater capacity to meet with the protected person and develop with
them an individualised financial care plan, and

— an ability to respond in a stepped manner according to different people’s

needs and changing circumstances

Interstate and overseas strategies demonstrate the application of a stepped
approach to intervention and fraud control and a range of complimentary

safeguards such as visiting programs and independent advisers.

There is little disagreement that improved capacity within the system to

monitor, detect, investigate and act on anomalies and breaches is required,

including.

- Regular reports to the Board and to the protected individual (in a level
of detail appropriate to the circumstances);

- Timely auditing of those accounts, detection of anomalies and action;

- Using risk indicators®® to allocate level of intervention and monitoring;
(Some examples are provided at Appendix 8)

- An ability to increase or decrease supervision/review regime as and

when required.

23 Refer to UK Office of the Public Guardian Safeguarding Vulnerable Adults Policy November 2008 accessed on 21 May 2009 at

http:/imvww.publicquardian.gov. uk/docs/sva-policy1-12081.pdf and attached at Appendix Four
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88.

89.

90.

91.

92.

Strengthening the monitoring role where a private administrator is appointed
must not become a disincentive to the voluntary efforts of relatives and

community members.

Information, support and guidance must be provided to prospective and
appointed private administrators or else the willingness of community

members to voluntarily take on this responsibility might be diminished.

It is important to note that some people under administration orders do not
always have nor need guardians. People with a mental illness for example
may have their treatment dealt with under the Mental/ Health Act 1993 and
their finances only under an administration order. Likewise, older people may
be under an administration order for their financial affairs but a Director of
Nursing or relative will be authorised to give medical consent under the
Consent to Medical Treatment and Palliative Care Act 1995, This places an
even stronger obligation on the administrator to follow the principles of the Act
and to keep the person with mental incapacity at the centre of their decision

making.

South Australia’s Guardianship and Administration Act 1993 has many
strengths compared to other states. Victoria's Guardianship and
Administration Act is currently under review and there maybe be lessons from
that process. The Public Advocate must keep South Australia’s Act under
review and where necessary suggest changes to the way it operates as part of
the general function of the role. At this point, changes to our Act are not
recommended as it is still generally robust and provides a good basis for
administration and guardianship, nevertheless, it is inevitable with new
developments overseas and interstate that recommendations will be

developed.

It is difficult, however, to access relevant data to enable proper analysis and

to set priorities for research and to keep the system under review.
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Section 7. Recommendations

93. South Australia has the opportunity through this suite of related
recommendations to achieve shared values and greater consistency across

the legislative and operational spheres of the adult protection jurisdiction.

1. Administration of a protected person’s financial affairs should be based
on a financial care plan that embodies the principles of Section 5 of the

Guardianship and Administration Act 1993.

2. There should be a stepped system of intervention sensitive to the needs

and circumstances of the protected person. This should include

— meeting with the person when administration commences and then
on a yearly basis

— gaining agreement about relevant others to be involved

- developing a financial care plan inclusive of the person’s goals and
aspirations

- yearly reviews (or sooner dependent on need)

- graduated monitoring and supervision regimes so that
administrators interventions are always proportionate to need and

respect autonomy

3. Any new stepped system of financial care plans must take account of

the needs of people in remote areas and in particular, aboriginal people.

4, The role and use of a ‘liaison person’ should be reviewed. Instead,
better use should be made of key people and connections, as identified

and agreed by the protected person, in the management of their affairs.

5. There is a need to examine current and alternative structural
arrangements for providing trustee services to protected persons to
provide a choice of provider including the possible role(s) of not for

profit organisations in the delivery of such services.
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6. Community education strategies are important because they
- increase public awareness about the requirements and obligations
for private attorneys and administrators and this is a protective
factor against abuses, and
- encourage people to use enduring powers so they can express a

choice of attorneys.

7. In developing financial care plans and in oversight of private
administrators, recommendations from other jurisdictions about the
systematic use of risk factor analysis and searching for ‘early warning
signs’ can form the basis of planning. They would also help to
determine and allocate the required level of support, monitoring and

reporting.

8. The use of a range of review mechanisms, including assessment by
independent experts, (as with the authorised visitors in the UK and
NSW) would be consistent with a stepped approach to safeguarding the
quality of life of people under PT's protection or where PT have

oversight of their administrators.

9. Charging of fees for administration services should be reconsidered.
Currently PT bundles together a number of roles for individuals under
administration that could be seen as separate. While it may be
reasonable to charge for some components of the service - such as
investment advice - others, in particular, involuntary substitute

decision making should be at no cost.

10. Improved data collection, analysis and research capacity is needed to
inform policy development, performance assurance and continuous

improvement.
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Appendix 1
Functions of Public Advocate

(@)

(b)

(c)

(d)

(e)

®

()]

(h)

General functions of Public Advocate

(1) The functions of the Public Advocate are—

to keep under review, within both the public and the private sector, all

programs designed to meet the needs of mentally incapacitated persons;

to identify any areas of unmet needs, or inappropriately met needs, of mentally
incapacitated persons and to recommend to the Minister the development of

programs for meeting those needs or the improvement of existing programs;

to speak for and promote the rights and interests of any class of mentally

incapacitated persons or of mentally incapacitated persons generally;

to speak for and negotiate on behalf of any mentally incapacitated person in
the resolution of any problem faced by that person arising out of his or her
mental incapacity;

to give support to and promote the interests of carers of mentally incapacitated
persons;

to give advice on the powers that may be exercised under this Act in relation
to mentally incapacitated persons, on the operation of this Act generally and

on appropriate alternatives to taking action under this Act;

to monitor the administration of this Act and, if he or she thinks fit, make

recommendations to the Minister for legislative change;

to perform such other functions as are assigned to the Public Advocate by or
under this Act or any other Act.
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Appendix 2
G & A Act Principles

Principles
Guardianship and Administration Act 1993

Section 5—Principles to be observed

Where a guardian appointed under this Act, an administrator, the Public Advocate,
the Board or any court or other person, body or authority makes any decision or
order in relation to a person or a person's estate pursuant to this Act or pursuant to

powers conferred by or under this Act—

(a) consideration (and this will be the paramount consideration) must be given to
what would, in the opinion of the decision maker, be the wishes of the person
in-the matter if he or she were not mentally incapacitated, but only so far as
there is reasonably ascertainable evidence on which to base such an opinion;

and

(b) the present wishes of the person should, unless it is not possible or reasonably
practicable to do so, be sought in respect of the matter and consideration must

be given to those wishes; and

(c) consideration must, in the case of the making or affirming of a guardianship
or administration order, be given to the adequacy of existing informal
arrangements for the care of the person or the management of his or her
financial affairs and to the desirability of not disturbing those arrangements;

and

(d) the decision or order made must be the one that is the least restrictive of the
person's rights and personal autonomy as is consistent with his or her proper

care and protection.
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Appendix 3
Article 12 UNCRPD

Optional Protocol UN Convention on the Rights of Persons with a Disability
Article 12

1. Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons before the law.

2. Parties shall recognize that persons with disabilities enjoy legal capacity on an
equal basis with others in all aspects of life.

3. Parties shall take appropriate measures to provide access by persons with

disabilities to the support they may require in exercising their legal capacity.

4, Parties.shall ensure that all measures that relate to the exercise of legal
capacity provide for appropriate and effective safeguards to prevent abuse in
accordance with international human rights law. Such safeguards shall ensure
that measures relating to the exercise of legal capacity respect the rights, will
and preferences of the person, are free of conflict of interest and undue
influence, are proportional and tailored to the person’s circumstances, apply
for the shortest time possible and are subject to regular review by a
competent, independent and impartial authority or judicial body. The
safeguards shall be proportional to the degree to which such measures affect
the person’s rights and interests.

5. Subject to the provisions of this article, Parties shall take all appropriate and
effective measures to ensure the equal right of persons with disabilities to own
or inherit property, to control their own financial affairs and to have equal
access to bank loans, mortgages and other forms of financial credit, and shall
ensure that persons with disabilities are not arbitrarily deprived of their
property.
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Appendix 4
Performance Indicators

Example One:

The predecessor to the Office of the Public Guardian’s key performance indicators®

The Public Guardianship Office’s key performance targets

The Public Guardianship Cffice’s key performance indicatars for 2003-04

WPl Dhescriphion Target for 200304 Dhwthorn for 200304
T Wewill inorsase the saiisfaction of Cusbomer sotiskoction rating of af least 50 per cari for Both E5 pur cent Tuesighasd)
our customers in fe delvery of professicns ard loy recaivers, ox measueed by nure ammgal
cur sarvioss, sustome sy
2 Wil increase the preportion Khainkain g minimern of 8,000 visits Jo pebode ol Recsiwecship dieris 4475
of eferites visits by the Lond
Charcallsr's visboes. .. . . . . .. L
Wisit all mewe clionts whers the Chisk Execubive of the Public A8 wisits fo receiveship
Zuardianship Officr has besn appointsd recaivar Division clisnts complstad
To wehiowe 78 per cont effsctive visits durdng 200304 7O par cent
3 Weowill incrsose the percerdage of T g et revimwed within four waeks of rmosipt D par cered
arcounts calkesd and revisssd o
:::;::ji::::?ni;fxm actica Crllack &1 par contwithin hae months of e dus dates T2 par cent
Cellect B por cend within Foor months of the dus dote 1 par cent
allect TOD par cent within six montha of the: due dale 100 per cond
4 Weowill defiver an improved servise Respond to 95 per cont of cormsspondencs within 15 wecking D7 par cent
b clianbs. days of receipt
Give divections for the rsleass of fords tocthe Court Funds Ofios D5 par cent

or suduericd raceiver within den working days foe 98 perosat of
recpmsts recehd

iapateh 95 par pant of Court Orders and Diradions within 92 par cant
25 warking doys

Closs BE per cont of cosss within 25 working days Sh per cent
Fegisher and refurn 25 par cent of Enduring Powers of Altormey 9V per cent

Joorrect ond with no ohijections] wihin Fres working doys

& Well demonstrots improverents Tor ramain within budget ot aohiewed
i efficiancy by meeting these
financial performance tangets.

To pchiswe o unit cost per case of nck myeee than £535 £503
To wohiewes fyeincome of £13.1 million £12.3 millior:
s Matonal dudy Oflce snabmis of e Rt G fiip Offon's paris it

-

2 Appendix Four, Public Guardianship Office-Protecting and promoting the financial affairs of people who lose mental
capacity’- Report by the Comptroller and Auditor General, Session 2005-2006, 8th June 2005

Accessed 24th May 2009 at
http://www.nao.org.uk/publications/0506/public_guardianship office pr.aspx
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Example Two:

The new Office of the Public Guardian Business Plan 2008-09 pages 20 and 21

By Performancs Indicators

KFI 1: Lasting Power of Attorneys
Enduring Power of Attomey

Hegistaring an Bnduring or Lasting Power
of Atborney provideo irmportant peobsobion
for cliants. Tha parod of motfioaticn of
refativen or named peracos allows any
worenme of e Powsr to be cirsd sither
waithin thes family orwith the SRS or Sourt
of Protection az appropriats.

i Roceijt:
ad 308 reomipt of e irealid or incoraplebs
LP& or ERA, wee will motify B0 of
g plicantecaithin 10 workirsg daye.

ta On receipt of e valid LR, in G006
of saoso wiewill motify the ok or
parties Fiot rnkiceg: the appilicathomn
within 10 wocking oo

B i e well regioter S8% of LPS&
appkaatisne wathin S workicey cege of e
=nd of the statuicoy walling pericd”

L Whars an mttorney raokes an EFWE,
applicatoe weithin 10 daye of notifying
relat e, was will resginder SX% within
5 avarking days of the sned of the
eiutubsry walting: pecisd®

LR WWhemne: cinc mthormey: ks ar BEPA
applivalon woes than 10 cogs afosr
nedifying relativee, ws wiill ragioiee
BEM within 1B waorkicgg doyn of

reco ik, carweithin 5 woorking chaya

of the mndd of then abalubory waiting
period, whichever i the lobsr

(KPis)

KPP 2z Supsrvision of deputies
Hlicdeputyabip ooen wil reguieon supervisian
regine boeed on @ risk onosooreeseit. Risk
wnitbar inckeckn: whether o deguty haa

bomn refuned credit or o on un-dbechorged
b brupd; webisthse this depoty hae oy
Finmrezial edeos ainatich confliot with thoe
ok the mlisnt; thes walue of the clisnd's wetaks;
i relobicnship of the deputy bos the oient
and ary objesticrs which wers rods to e
appoirdoemnt of the deputy.

o} 90 per cert of mew deputyahip cosso
will b sooeoexd and o supervision
bt ] i awviihin 30 wo kg dago of the
oot oecder bsing mwraed on thoe Publio

B} 100 par cent of crgoing deputyebips
with clooe pupervizien {bype B will
hatwe o forrnal reanssoarmend of the
vuperveion lwesl within 18 mcathe: of
e prend £

c) e will corry out a oo Teviow on o
e thon 4,000 type || coses during
thees pear

A, cowe reviva could be o sombiraton of
vy of anrsaal reperk;
cairgieig out o siak;
imwe of supsriaion Tewel following
ahori-bsmminbarerdion.

KPPl 31 Gontacting the OPG

This Contact Cerirs will oot o proint of
mormmunication foranybody contaoting
the: CFGE for advios ard: informaticn about
the TFGE, the Gourt of Protection aod other
FAC Aeralated inzusa. twidl ales ool o the
Feet point of cantact for rost cdeputissin
relabon bo querise about Bimie povessng o
o,

o W il responid 4o 85 par coent of
caorreepondency fncluding leiters,
fawen orvd sracibs) within 15 warking
e of peosipk.

BEE per cent of mlspbors colbs 1o tes
Contast Centrs wil be orwwered
weithin 80 pecondu.

KPE 4 Invastigaticns

Wher an irvestigotiones coss s received in
the Gompliance and Regulation Lnit it &
alooabtsd o o opeaiio ooeewcrien &t Bhin
poimt of allocaticn the 14-doy iarget ie oed
an ootion begine. Thethess-rmonth tangst
1o mernplade the iabion ininclusies of
the 14 daye in which e oction plan ie put
in pacs,

aj 'We will put in place oin opiprowsd
wolicn plon in 100 psroent.of
irvestigation o within 14 doya of
s oeipd

b] 78 par cent of investigotione wil be
completed within these monthes.

K Be Qluality of ssrvioe

e} Tor e pe e quality of servios

pasaple are swperisncirg in diffemnt
of tha ceganieation: we will carry

ol targehec] aureeys thirowghoud
the year andreport te findinge in
thim CIPGE 2008 06 dinnwal Fleport. &
baeline figure ail boe mgremd with
FSnintan following recasipt of the
200708 resulte and wil be publched
i ibs Public SGuordian Ssction 60
report.

B} Wi il sl Cleesi e mimioizaa ress
concerdrating en tha guality of servics
dnbvermd throwg b ibve Contact Ceritre,
The resulo sl be publishesd in thes
20008 Snrual Repiort.

BP1 &2 Finsinoce

Boned on thesbatutory inotrument for fese
approvied by Padiarmsnt, wescwd b alen b
ackisee the following targets for full oeat
PO Y

o) O 100 par oont full cost rsocreny.

b} Court of Prodection 83 per oent falk
cont PEooery.

Full coot io defined oe:

The total cost of careing sut the provieion
of sarvicee 1= the toxpayer, leea pocial
mubeidyfos mminaion; finaroial Lo
wvier ardd obows o yeorty nisticral premiom;
in-yeor bed debiewrite off orid ssccepticnal
Herns.
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Example Three:

NSW Government Response To Recommendations Made In The Independent Pricing
and Regulatory Tribunal Review of Fees of the Office of the Protective
Commissioner - September 2008 NSW Attorney General’s Department®®

Recommendation 8

That the following six high-level KPIs be part of the first multi-year funding

arrangement:

- The setting of measurable major milestones in the Office of the Protective
Commissioner’s strategic and corporate goals and periodic assessment of
progress towards those goals (by June 2010).

- Development of a management information system capable of costing
services and supporting strategies to improve services and increase
productivity (by June 2010).

- Development of efficient cost benchmarks (by June 2010).

- Development of client service standards (by June 2010).

- Measures of responsiveness to clients’ requests/needs (starting with
timeliness, progressing to quality).

- Client and stakeholder satisfaction as measured by independent surveys and

number of complaints and appeals.

Government position

The Government proposes that the entity that is formed by the merger of the Office
of the Protective Commissioner and the Public Trustee will report annually on these
six high-level KPIs for protected estates.

%5 Accessed 24 May 2009 at
http://www.lawlink.nsw.gov.au/lawlink/office _of the protective commissioner/opc ll.nsfivwFiles/NSWGOVResponselP
ART . pdf/$file/NSWGOVResponselPART . pdf
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Appendix 5
Abuse Risk Indicators

UK Office of the Public Guardian Safeguarding Vulnerable Adults Policy®

Extracts
Policy Document Page 7

4.7 Indicators of financial abuse include:

— the vulnerable adult’'s change in living conditions;

— possessions sold;

— inability to pay bills/unexplained shortage of money;

— unexplained withdrawals from an account;

— unexplained loss/misplacement of financial documents;

— cut off from family/friends/social network;

— carer's enhanced lifestyle;

— sudden changes in bank account or banking practice;

— the recent addition of authorised signers on a vulnerable person’s signature card,;

— unauthorised withdrawal of funds using the vulnerable person’s ATM card, or changes in
patterns of usage;

— sudden or unexpected changes in a will or other financial documents.

Appendix One pages 21 and 22
Possible indicators of/causal factors in abusive situations

The following are some of the common factors which may signal that there is danger of abuse
occurring/having occurred. Considerable caution should be exercised when referring to these
indicators as they do not automatically indicate a potentially abusive situation, but sometimes
warrant investigation by local authority adult care social services departments, especially where
multiple combinations or signs are present. Expert assessment and advice in individual
situations can be sought from local authority safeguarding adults/adult protection leads.

Predisposing factors which may lead to abuse

+ Increased dependency of the individual, leading to a high degree of care being required
+» Multiple dependencies within the family, e.g. young mother having to care for an older relative

» Multi-generational family structure where there are conflicts of personal interests and personal
loyalties

* Where roles have been reversed, e.g. a domineering parent becomes dependent
+ History of abuse within the family, e.g. domestic violence, abuse of children.

» Overcrowding or poor housing conditions

% UK Office of the Public Guardian Safeguarding Vulnerable Adults Policy November 2008 accessed at

http://www.publicquardian.gov.uk/docs/sva-policy1-12081.pdf 21 May 2009
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* Financial difficulties — low income, debts

* Adult has difficult behaviour which causes high levels of stress for other people, e.g. has
hit/abused others, disturbs others at night, exhibits odd or embarrassing behaviour.

+ Other members of the family have ill health (physical or mental) or there may be alcohol or
drug dependency

* There are personal problems within the person’s household, e.g. marital, financial
* Carers are isolated due to the demands of caring and lack practical or emotional support

» Carers may not have the necessary understanding of the person’s condition to enable them to
offer appropriate and effective care.

Signs of abuse

Financial signs

» Unexplained or sudden inability to pay bills

» Unexplained or sudden withdrawals of money from accounts

* Disparity between assets and satisfactory living conditions

* Lack of receptivity to assistance requiring expenditure, when finances are not a problem

» Extraordinary interest by family members or other people in the vulnerable person’s assets

» Power of Attorney obtained when the person is not able to understand the purpose of what
they are signing

* Unexplained eagerness to make an application to the Court of Protection to become a Deputy
* Recent change of deeds or title of property

» Carer apparently only interested in the person’s financial affairs and not about their care

* The person who manages financial affairs is evasive or uncooperative

+» Reluctance/refusal to take up care assessed as being needed

* A high level of expenditure without evidence of the person benefiting

* The purchase of items which the person does not require or use

*» Personal items going missing from the home

» Unreasonable or inappropriate gifts

Signs of neglect

+ Physical condition is poor, e.g. bed sores, unwashed, ulcers

+ Clothing in poor condition, e.g. unclean, wet, ragged

* Inadequate diet or malnutrition

+ Untreated injuries or medical problems

» Inconsistent or reluctant contact with health or social care agencies
» Failure to engage in social interaction

» Refusal of access to callers/visitors

* Inadequate heating

* Failure to give prescribed medication or appropriate medical care

*» Poor personal hygiene
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Appendix 6
Visitor Case Studies

Office of the Protective Commissioner, New South Wales
Authorised Visitors?

An Authorised Visitor is appointed by the Protective Commissioner to provide independent
expert advice to the Protective Commissioner in both his supervisory role with Private Managers
and his decision making functions as a financial manager. This assists in ensuring that that
substitute decisions which are made for clients are consistent with their needs and lifestyle.

An Authorised Visitor is a professional independent of the OPC. An Authorised Visitor charges
on a fee for service basis. The client's estate meets the cost of the report.

The objectives of visits by an Authorised Visitor are:

e to provide a comprehensive picture of a client, his/her living environment, quality of life,
social interactions, health status and needs

e to provide a professional opinion regarding the person's needs on which Client Service
Officers can base decision making or to inform the Private Management Support
Branch in its role of directing and authorising private managers

o to consult with significant parties and report on the client's wishes and views, their
social circumstances, their physical, sensory, emoticnal, psychological, and intellectual
status, their capacity to understand decision making and to contribute to this process,
and current and future needs. The report includes recommendations for enhancing the
client's quality of life consistent with his or her financial resources

o to provide Client Service Officers and Private Management Support Officers with
information as to how their recommendations can be acted upon

CASE STUDIES How involvement of an Authorised Visitor improved a client's quality of life

Glenda’s Story:

Glenda is 61, single and lives alone in her own home. Her family lives close by but her only
contact is with her family and a service provider.

Glenda has a brain injury as a result of an accident 8 years ago. She is said to have poor
memory, and is blind in her right eye.

Glenda's brother, Robert was appointed as her private financial manager several years ago.

Glenda had been receiving services from a support agency for over a year. A support worker
from the agency assisted Glenda with household tasks she may not have completed and took
Glenda out to do activities of her choice in the community. Initially the insurance company met
the costs for this service. But when Glenda's compensation settlement came through, Robert,
as the financial decision-maker for Glenda, decided to stop the services on the grounds of their
cost.

7 Accessed 220509 at
http://www lawlink.nsw.gov.au/lawlink/office of the protective commissioner/opc ll.nsf/pages/OPC _authorisedvisitors
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The Private Management Support Officer (PMSO) from the Office of the Protective
Commissioner was advised by the care agency that Glenda had expressed to them her desire
to have their continued support. They also informed the PMSO that the Private Manager, Robert
had requested the agency cease providing services to Glenda. After speaking to Robert and
hearing his views regarding the cost of the services and considering the advice from the Agency
that Glenda needed and desired the services the PMSO needed to clarify the situation. The
PMSO requested an Authorised Visitor to visit Glenda.

The Authorised Visitor was asked to provide an independent report on Glenda's views, needs
and wishes.

In discussions with the Authorised Visitor, the agency stressed the importance of Glenda's
family in her life, however they were concerned that Robert may have ignored Glenda’s wishes.
The agency stated their concern that if Glenda were left without care she would be doing
nothing but drinking and smoking alone in her home. They believed she would also neglect her
self-care. The agency had an informal contract with Glenda that she would have had a shower
and is dressed in clean clothes by the time the support worker arrived. The worker would also
check that the house was relatively clean and tidy or assist in this activity prior to going out. The
agency was prepared to negotiate future cost with Robert.

The Authorised Visitor reported that Glenda was able to express her views and wishes and
confirmed that Glenda was very keen for the services to resume and that she was unhappy that
the service had been stopped.

The Authorised Visitor reported that Glenda on the day of the visit, presented as unkempt. Her
clothes were dirty and it was suspected that she did not shower regularly. The house was also
unclean. The Authorised Visitor was of the view that the care plan for Glenda put together by
the agency provided Glenda with social contact and involvement in community activities. It also
helped her initiate personal hygiene and domestic duties. These tasks were no longer
happening and there was no organised plan for Glenda's care.

The Authorised Visitor stated that from talking to Robert, she felt he misunderstood his role as
his sister's financial manager. He seemed to believe his role was to protect Glenda's money by
reducing her spending as much as possible rather than considering that a budget and using the
finances to enhance Glenda's life where possible. Robert told the Authorised Visitor he had
been unaware of how much assistance the agency were providing Glenda and was surprised by
some of the changes he had noticed in Glenda's physical presentation and behaviour since the
agency ceased service provision.

On receipt of the Authorised Visitor's report the PMSO discussed the Authorised Visitor's
concerns and recommendations with Robert who made contact with the care agency and
arranged for the resumption of the services.

Louis’ Story:

Louis is 50 years old. He has no family and the OPC manages his finances. Louis has
schizophrenia. He lived in a boarding house in inner Sydney for twenty years. Five years ago,
the OPC, after ensuring Louis had sufficient funds, requested an Authorised Visitor to visit Louis
and provide a report on his current condition and living situation, to assist the OPC in planning
for any present or future needs Louis may have.

Upon visiting Louis, the Authorised Visitor was concerned about the lack of care and assistance
Louis was receiving in the boarding house, his isolation, general lack of activities and did not
believe his needs were being adequately met. The Authorised Visitor was informed there was
apparently no alternative accommodation available for Louis as he fell through the gaps of
service provision for priority supported accommodation.
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The Authorised Visitor sent a report to the OPC outlining Louis' current needs and where
assistance could be accessed. Louis had some savings and a small amount of money left to
him by his mother when she died. The OPC paid a caseworker to organise an appropriate
service that could assist Louis three times a week to ensure his needs were met. Louis' quality
of life improved significantly due to his needs being identified. The caseworker continued to
monitor the appropriateness of both the need for service and the level of service provision for
Louis.

In June 2001, the boarding house where Louis was living closed and Louis was moved to
supported accommodation. Louis now has his own room and is receiving 24-hour care as part
of his package. He no longer has to pay for augmented care as his care package meets his
needs. The Authorised Visitor carried out a further visit 3 months after Louis moved to his new
home to confirm his new living arrangements met his needs. Louis' condition was significantly
improved, he had lost weight, his health had improved generally and he was interacting more
with other residents and participating in social activities provided for him.

Stella’s Story?:

OPC has managed Stella’s financial affairs for 4 years. Stella received a considerable sum of
money from a compensation award as a result of an accident that occurred when she was a
teenager. Stella is in her early twenties, single and currently living in her own home with her
family. Her mother is her primary carer. Stella’s accident caused a brain injury that affected her
decision making ability. Her injuries resulted in the need for Stella to have 24 hour a day
supervision. When OPC was appointed to help Stella manage her financial affairs, Stella said
she wanted to buy a house and a car. She also said that she wanted her mother to continue to
be her main carer. Stella wanted to remain active in the community and continue with her daily
activity program. When Stella’s compensation money came to OPC about a year ago, OPC
organised for an Authorised Visitor to meet with Stella and her family. An Authorised Visitor is
an independent health professional who provides a report to the Protective Commissioner to
assist in decision making. The Authorised Visitor obtained Stella’s and her family’s views and
wishes and provided a report outlining her present and future needs. Following receipt of the
report, OPC'’s staff drew up a comprehensive plan. This plan is reviewed annually. Once the
plan was completed OPC was able to approve the purchase of a suitable car, determine an
appropriate carer's wage for Stella’s mother and organise the purchase of a suitable property to
meet Stella’'s needs. Stella is now living in her own home with her own motor vehicle and being
~cared for by her mother. Stella has an active life and continues to enjoy her daily activity
program.

280ffice of the Protective Commissioner and Public Guardian, New South Wales Annual Report 2007
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Appendix 7
National Audit Office Report

Public Guardianship Office
Protecting and promoting the financial affairs of people who lose mental capacity

EXECUTIVE SUMMARY

Report by the Comptroller and Auditor General,
Session 2005-2006,
8th June 2005

Accessed 24th May 2009 at
http:/iwww.nao.org.uk/publications/0506/public_guardianship_office pr.aspx
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NATIONAL AUDIT OFFICE

PUBLIC GUARDIANSHIP OFFICE

Protecting and promoting the financial
affairs of people who lose mental capacity

REPORT BY THE COMPTROLLER AND AUDITOR GENERAL | HC 27 Session 2005-2006 | 8 June 2005



The National Audit Office scrutinises
public spending on behalf of
Parliament. The Comptroller and
Auditor General, Sir John Bourn, is

an Officer of the House of Commons.
He is the head of the National Audit
Office, which employs some 800 staff.
He, and the National Audit Office, are
totally independent of Government.
He certifies the accounts of all
Government departments and a wide
range of other public sector bodies;
and he has statutory authority to report
to Parliament on the economy,
efficiency and effectiveness with
which departments and other bodies
have used their resources. Our work
saves the taxpayer millions of pounds
every year. At least £8 for every

£1 spent running the Office.
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executive summa Y

1 Aperson can lose their mental capacity at any stage
in their life for a variety of reasons, for example following
an accident or due to the onset of some form of dementia,
such as Alzheimer’s disease. When mental capacity

is lost, the individual’s ability to manage their own
financial affairs can be restricted and therefore they may
become reliant on others. The assets and income of such
individuals can become vulnerable to misuse - whether
through a deliberate fraud or imprudent use of the person’s
assets and income.

2 The role of the Court of Protection is to protect

and to manage the financial affairs of people without the
necessary mental capacity to do so themselves. The Public
Guardianship Office is the administrative office of the
Court of Protection and is responsible for implementing
the Court’s decisions. The Public Guardianship Office,

an executive agency of the Department for Constitutional
Affairs, was established in 2001 and took over some of the
functions previously undertaken by the Public Trust Office.
The Public Guardianship Office provides protection in
two ways.

B ltregisters Enduring Powers of Attorney, a legal
device through which a person whilst mentally
capable is able to specify how their financial affairs
are managed, and by whom, should mental capacity
be lost. At the end of December 2004 there were
87,653 registered Enduring Powers of Attorney. The
Public Guardianship Office charges a fee of £120 to
register an Enduring Power of Attorney.

1 Fee rate payable from 1st April 2005,

@ ltoversees the work of Receivers, appointed by the
Court of Protection to look after the financial affairs
of people once they have lost mental capacity.

The appointed receivers are either lay people, for
example a close relative, or a professional, usually
a solicitor, or an officer from a local authority. In
a small minority of cases, currently around 250,
the Court of Protection will appoint the Public
Guardianship Office’s Chief Executive as receiver.
At the end of March 2004, the Office was
responsible for overseeing 29,318 cases in all.
The Public Guardianship Office charges fees for
the services it provides.

3 The Public Guardianship Office’s focus is on
overseeing the work of receivers. Under the terms of
their appointment, the Court of Protection expects each
receiver to submit an annual account to the Public
Guardianship Office showing what has been received
and spent on behalf of the client. It also expects each
client to be visited by one of a team of appointed visitors,
to check that the client’s needs are being met, within the
first six months of a receiver being appointed and after
that as the Court directs, but at minimum again after
five years?,

2 The Public Guardianship Office plans to reduce this to three years in 2005-06.
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4 The Court of Protection’s oversight, under statute, of
a person appointed under an Enduring Power of Attorney
differs from that of a receiver in that the client’s choice of
an attorney was made when the client had capacity. Once
registered, an attorney does not have to submit accounts
to the Public Guardianship Office unless required.
Similarly, the client is not usually visited by one of the
appointed visitors. The Court of Protection does, however,
have powers* to cancel the registration of an Enduring
Power of Attorney if it has evidence which suggests that
the attorney is not acting in the donor’s best interests.

5 This report examines the Public Guardianship
Office’s targeting of risk; the steps it is taking to improve
service quality; and the steps it is taking to raise the
public’s awareness of the Office’s role and the options
available to them in the event of losing mental capacity.

6  We last reported on this issue in February 1999,
when this work was the responsibility of the Public Trust
Office. Our report® and the subsequent Committee of
Public Accounts report® were highly critical of the Public
Trust Office’s work. Our fieldwork for this report examined
progress since 1999 (see Appendix 3).

Our overall conclusion

7  Since its establishment in 2001, the Public
Cuardianship Office has improved the quality of
information it receives on receivers’ management of

the financial affairs of people with mental incapacity.

The large proportion of accounts collected on time and
increased numbers of visits undertaken to see clients have
been essential steps in addressing the poor petrformance
achieved by its predecessor, the Public Trust Office. This
improvement was achieved during a period of disruption
arising from the Public Guardianship Office’s relocation to
north London in late 2001 and early 2002.

8  With over 29,000 receivership cases to supervise,
however, the resources the Public Guardianship Office
can devote to scrutinising each case are necessarily
limited. Even with a three fold expansion in the number of
visits since 1997-98, for example, each client is only likely
to be visited on average once every five years’, unless
more frequent visits are judged appropriate by the Court,
visitor or caseworker. If it is to be effective in protecting
the financial affairs of people who lose mental capacity,
the Public Guardianship Office should do more to target
its resources, focusing on those cases where the risks are
greatest. In particular:

@  The Public Guardianship Office should make much
better use of the information available to it to help
direct its scrutiny. It currently lacks, for example, an
overall picture of the circumstances in which abuse
or mismanagement most often occur, how instances
of mismanagement or abuse have been detected,
and whether its regulatory controls are effective in
detecting and remedying these problems. It is not
necessarily the receiver or attorney who is most
likely to financially abuse a vulnerable client, and
not every vulnerable person will have a receivership
or enduring power of attorney in place. The source
of exploitation may come from anyone in contact
with the client.

@  The Public Guardianship Office should raise its
profile and make it easier for people to report
concerns. Relatives, friends, social workers and other
professionals are, in many instances, well placed to
spot the first signs of potential mismanagement or
financial abuse but may not be sufficiently aware
of the Public Guardianship Office’s role to report
concerns. The Public Guardianship Office developed
and implemented a marketing strategy during
2004-05 and it has prepared a marketing strategy for
2005-06, designed to increase the public’s awareness
of the services it provides. In January 2005, it began to
roll-out a marketing programme, previously piloted in
Dorset, across England and Wales.

®  Building on the recent establishment of an
Investigations Unit, the Public Guardianship
Office should improve procedures for receiving,
evaluating and following up potential concerns that
come to its attention.

3 The Mental Health Act 1983; the Enduring Powers of Attorney Act 1985; the Court of Protection Rules 2001 (as amended); and the Court of Protection

(Enduring Powers of Attorney) Rules 2001 (as amended).

4 Part VIl of the Mental Health Act 1983; and section 8 of the Enduring Powers of Attorney Act 1985,
5 Public Trust Office: protecting the financial welfare of people with mental incapacity (HC 206, Session 1998-99).

6 Thity fifth report 1998-99.

7 The Public Guardianship Office has set itself an intemal target of increasing the average visit frequency from five to three years from 2005-06.
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9 For cases which are competently managed by
receivers, both they and clients have a right to expect a
quick and reliable service from the Public Guardianship
Office that minimises regulatory burdens on the
day-to-clay administration of the client’s assets. The Public
Guardianship Office is able to report improvements in
the quality of its service, particularly over the last two
years — an improvement acknowledged by many of its
stakeholders. Nevertheless, an inability to access case
information quickly when receivers and others call with
queries, and delays in dealing with some transactions,
indicate that further improvements in quality of service
are needed. The continuing lack of an electronic case
management system — a planned system was cancelled in
2003 - is inhibiting improvement and efficiency. But our
work suggests the Public Guardianship Office should also
re-examine whether the current approach to organising
its teams is best targeted at risk and meeting the needs of
its customers.

10 The Public Guardianship Office faces a number of
new challenges, such as the implementation of the Mental
Capacity Act 2005 and shifting demographics and the
impact of its marketing initiatives, which could lead to

an increase and change in its workload. The Department
for Constitutional Affairs needs to continue to support the
Public Guardianship Office to prepare itself - to ensure that
it has the right skills, the right resources and the necessary
infrastructure — to meet the demands that will be made of it.

Our main findings

On protecting clients’ financial affairs:

11 The Public Guardianship Office has improved its
performance in collecting accounts from receivers
promptly. In its 1999 report, the Committee of Public
Accounts was critical of delays in the collection and
review of accounts and concluded that the Public Trust
Office was failing to ensure that the financial interests of
patients were adequately protected. Our sample of case
files indicated that in 2002-03 and 2003-04 the Public
Guardianship Office had collected over 90 per cent of the
accounts due within its target of six months8, compared to
80 per cent in 1998-99. Much of the improved
performance was due to better arrangements for reminding
receivers before an account is due and for chasing
receivers when an account is late.

12 The Public Guardianship Office has expanded the
number of visits to clients. Each visit provides the Court

of Protection and the Public Guardianship Office’s case
workers, who will not, as a general rule, have direct contact
with the client, with valuable information on the client’s
welfare and the effectiveness of the receiver. The number
of visits taking place increased from 1,680 in 1997-98 to
over 6,675 in 2003-04, and is forecast to reach over 7,000
in 2004-05. In a significant majority of the sample of cases
examined by us, the client was judged by the visitor to be
properly cared for and their assets competently managed.
The effectiveness of the visits programme has, however,
been weakened in some cases because of poor follow

up of recommendations made by the visitors. The Public
Guardianship Office recognised this area of weakness in
2003, and has sought to strengthen its procedures.

13 Our evidence suggests that the Public Guardianship
Office needs to target its scrutiny more effectively at risk.
The level of scrutiny applied to the accounts, for example,
does not take into account the case history, the size of

the assets involved, and the sustainability of spending
decisions compared to the client’s income and assets. The
Public Guardianship Office has taken some steps to target
its efforts. Since 2002, the Court of Protection and Public
Guardianship Office have agreed that receivers should be
given sufficient capital to allow them to meet the client’s
financial needs for 12 months without having to ask the
Office’s permission for further funds. In addition, in cases
where assets fall below £16,000 the Office’s practice is now
to recommend to the Court that the receiver is discharged
from the Court’s supervision, unless there is good reason
not to do so”. In 2002, the Public Guardianship Office also
introduced an initiative to provide local authority receivers
with a degree of autonomy — allowing the receiver access,
for example, to client’s funds held by the Court Funds
Office without seeking the Public Guardianship Office’s
prior approval. It is now extending the project to other
professional receivers, such as solicitors. There is scope

for the Public Guardianship Office to take this thinking
further by targeting the application of controls and scrutiny
more effectively, for example by classifying existing cases
according to risk and using this to guide the level of scrutiny
applied. Until recently, the Public Guardianship Office’s
priority had been to bring its operational performance up
to a reasonable standard. It reported that it recognised the
need to target its scrutiny more effectively and is developing
plans to improve its performance.

8 Where accounts had not been submitted, the Public Guardianship Office had taken action, for example, referring cases to the Court of Protection or taking

other steps to ensure proper accounts are produced.

9 Where the receiver is discharged, the management of the remaining funds continues to be the responsibility of the receiver but the Court of Protection does

not require accounts on an annual basis.
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14  Currently, however, the Public Guardianship Office
lacks full information on the nature and extent of the

risks it is managing. The Public Guardianship Office does
not, for example, have routine mechanisms for collating
aggregate information on the main types of financial
mismanagement or abuse occurring, the circumstances
when these have has occurred, how instances of
mismanagement or abuse have been detected and
whether its regulatory controls have operated as intended.

15  The Public Guardianship Office created an
investigations team comprising three staff in January 2004
to deal with allegations of suspected fraud or malpractice,
but further efforts are needed to pursue potential cases

of professional misconduct. By November 2004 the
Investigations Unit was dealing with 112 cases of
suspected financial abuse. By March 2005, the Unit

had been established on a permanent basis comprising
six full-time members of staff.

On improving the quality of service:

16 Feedback from stakeholders and outturn against its
own performance indicators demonstrate that the Public
Guardianship Office has improved the quality of the
service it provides, particularly when compared to the
low level achieved previously by the Public Trust Office.
The Public Guardianship Office’s 2003-04 annual report
stated that it had met or exceeded 13 of its 16 targets and,
where comparable data existed, had improved upon the
performance achieved in 2002-03.

17  The Public Guardianship Office still needs to tackle
some important service issues. Our work suggested

that administrative delays had sometimes led to clients
receiving a poor service, particularly when a new receiver
is appointed or when a major transaction requires
approval. Amongst the 104 cases examined by us, the
Order appointing a new receiver was issued on average
over five months (147 days) after the initial application
was made. Some of the delays were attributable, for
example, to errors made by the applicants and objections
to applications by third parties, but delays were also due
to applications not being processed promptly. The Public
Cuardianship Office has now transferred experienced
staff to tackle new applications, and reported that it

had provided further training and was tightening its
management procedures.

18 The Public Guardianship Office may not be
organised in the best way to meet the needs of all its
customers. Some of the lay and professional receivers we
consulted were critical of the inability of staff to access
relevant information and the lack of specialist expertise
demonstrated by some caseworkers. Receivers cited that
they often had to deal with a series of caseworkers in
the course of a single transaction, for example selling a
client’s house, sometimes causing delay and increasing
the risk of error. Caseworkers usually work in teams of
up to four people and staff are moved between teams
for developmental purposes and to provide cover, for
example when others are on leave. It is therefore not
always possible for individual caseworkers to maintain
continuity with individual receivers. In addition, the
paper-based case files were not always available when
callers rang. Caseworkers also have a large number

of cases to deal with and therefore their time needs to
be carefully targeted. At the end of 2004 there were
approximately 164 cases per caseworker. Allocating
cases to established teams based on, say, type or level of
risk might help teams build up relevant knowledge and
improve the service provided to receivers.

19  Caseworkers’ ability to provide a “personalised”
service is inhibited by the Public Guardianship Office’s
lack of a suitable electronic case management system. In
2001-02, the Public Guardianship Office set itself a target
to introduce a fully operational electronic case
management system by 31 March 2003. Known as MERIS,
the programme had three phases ~ Phase One was a case
management system for managing Enduring Powers of
Attorney; Phase Two was an electronic case management
system for receiverships; and Phase Three was an
integrated financial and management accounting system.
The Public Guardianship Office contracted with
LogicaCMG to deliver the project. As part of its routine
responsibility for oversight, the Department for
Constitutional Affairs reviews all of its IT projects to ensure
that projects continue to be aligned with its priorities and
continue to be affordable. Delays in the delivery of the
first phase of the project and some concerns about the
initial quality of the work gave the Department reason to
believe that LogicaCMG would be unable to deliver the
rest of the project within the timescale allowed, especially
against a background of high demand for the Public
Guardianship Office’s services and its anticipation of
changing requirements arising from expected legislation

PROTECTING AND PROMOTING THE FINANCIAL AFFAIRS OF PEOPLE WHO LOSE MENTAL CAPACITY.
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on mental capacity'. The Department and Public
Guardianship Office agreed that the best course of action
was to reduce the scope of the project to exclude the
element relating to the case management system for
external receiverships, mainly Phase Two. In the
Department’s view, this allowed Phases One and Three

of the project to be delivered successfully in 2004.

The Public Guardianship Office reported that work is
underway to secure and update its existing system to meet
its other projected needs.

On raising awareness of the Public
Guardianship Office and its work:

20 The public’s awareness of the Public Guardianship
Office and the services it provides is limited. Members of
the public will often be in frequent contact with people
subject to the Office’s oversight and may be amongst the
first to spot concerns. They may not, however, be aware of
the Office’s role and therefore may not contact it.

In addition, the Office plays a part in raising awareness
about the options available to all in the event of mental
incapacity. Questions commissioned by us as part of a
broader survey of members of the public suggested that
12 per cent of people had heard of the Public
Guardianship Office; however, when questioned further
only eight per cent of this group (around one per cent of
the original sample) were able to provide a reasonably
accurate description of what it did.

21 Forty two per cent of respondents to the survey
questions believed that they had adequate financial
arrangements in place to take care of their finances should
they suffer from some form of mental incapacity. It is
not, however, possible to determine how many people
in the population have made provision for an Enduring
Power of Attorney in the event of losing mental capacity.
The number of people with a registered Enduring Power
of Attorney was 87,653 by the end of 2004 and has

risen gradually over recent years. But Enduring Powers
of Attorney are only registered when mental capacity is
lost and therefore this number does not indicate whether
people are currently making adequate arrangements.

10 The Mental Capacity Act 2005,

PROTECTING AND PROMOTING THE FINANCIAL AFFAIRS OF PEOPLE WHO LOSE MENTAL CAPACITY

22 The Public Guardianship Office has recognised the
need to raise public awareness of its work. The Office,
however, reported that until recently its priority had been

to take action to ensure the services provided to existing
clients met an acceptable standard. In April 2004, the
Public Guardianship Office drew up a marketing strategy to
raise its profile with other organisations and the public. To
ensure that it has the capacity to respond to the demands
placed upon it, the Public Guardianship Office reported
that it has decided to adopt a step-by-step approach. The
strategy includes initiatives such as writing articles for
literature distributed by the Department for Work and
Pensions; distributing leaflets to a chain of care homes;
attending conferences; and liaising with groups representing
minority ethnic communities. In June 2004, the Public
Guardianship Office piloted an initiative in Dorset to trial
ways of raising awareness of the protection available in the
event of mental incapacity, including working with local
authorities and other groups to help distribute literature to
those who might benefit. The activities piloted in Dorset are
currently being rolled out nationally as part of the 2005-06
marketing strategy designed to increase public awareness of
the services the Public Guardianship Office provides.

5
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RECOMMENDAT]

NS

Overall, we estimate that implementation of the following
recommendations will be broadly cost neutral. The cost of
implementation will be met from the resources released,
for example, from the better targeting of regulatory effort.
We make the following recommendations:

i The Public Guardianship Office should collate
aggregate information on the extent and nature of
mismanagement and financial abuse that come to
its attention; how the mismanagement was detected
and whether its oversight procedures worked
effectively. The information should be used to help
target its resources on those controls that prove most
effective and, where appropriate, help improve the
advice and guidance given to receivers.

ii  The Public Guardianship Office should target
its efforts on those cases most likely to present
the greatest risks. To do this more effectively, it
should examine the scope for classifying existing
cases according to risk and using this to guide,
for example, the depth of review required on the
accounts, the frequency of visits, and scrutiny
required on the draw down of funds. Receivers with
a proven track record of good performance should
benefit from a lighter regulatory burden.

The Public Guardianship Office should provide the
public and professionals, such as social workers
and health staff, with a single contact point for
reporting concerns they might have about potential
financial mismanagement or abuse relating to the
Office’s clients. The Public Guardianship Office
should introduce robust procedures for evaluating,
investigating and, if necessary, taking prompt action
to ensure concerns are remedied. Action may
include alerting other relevant authorities, such as
social services, to address concerns falling within
their remit. The Public Guardianship Office should
implement quickly the proposed “helpline” to
enable third parties to report any concerns.

The Public Guardianship Office should raise
awareness of its role amongst those professionals
most likely to be in regular contact with the clients,
including social workers, general practitioners,
nurses and other health workers. Building on its
marketing plan and its recent leafleting of general
practitioner surgeries, the Public Guardianship
Office should, for example, contribute to relevant
professional training programmes, bulletins and
other events. And it should further develop its
contacts with other public and voluntary sector
bodies whose work brings them into contact

with its clients.

PROTECTING AND PROMOTING THE FINANCIAL AFFAIRS OF PEOPLE WHO LOSE MENTAL CAPACITY
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vii

The Public Guardianship Office should put in place viii
arrangements to test whether the recommendations

made by the Lord Chancellor’s visitors have been

acted upon where they have been accepted.

Building upon the improvements made in the last

two years, the Public Guardianship Office should ix
review whether its current organisational structure

is best suited to delivering the further quality of

service improvements that are needed. The Public
Guardianship Office should consider whether teams

might be better organised to target key risks, for

example by the type of receiver, the type of asset,

the type of client or region of origin.

Building on work currently underway, the Public
Guardianship Office should put in place an
adequate case management system to handle cases
managed by external receivers. The system should be
based on a sound assessment of current and future
business needs; enable relevant staff to have access
to key case documents; and, enable caseworkers to
answer telephone queries from clients and receivers
quickly and accurately.

PROTECTING AND PROMOTING THE FINANCIAL AFFAIRS OF PEOPLE WHO LOSE MENTAL CAPACITY.

The Public Guardianship Office should have
adequate procedures in place to measure any
changes in the public’s knowledge of its work.

It should also monitor the impact of its marketing
initiatives on the take-up of its services.

As part of its evolving strategy, the Public
Guardianship Office should examine the

success of marketing initiatives implemented by
similar organisations in the United Kingdom and
overseas and use this to inform the development of
its own strategy.

7
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NO RESOLUTION PRESENTED HEREIN REPRESENTS THE POLICY OF THE
ASSOCIATION UNTIL IT SHALL HAVE BEEN APPROVED BY THE HOUSE OF 1 1 1 A
DELEGATES. INFORMATIONAL REPORTS, COMMENTS AND SUPPORTING

DATA ARE NOT APPROVED BY THE HOUSE IN ITS VOTING AND REPRESENT
ONLY THE VIEWS OF THE SECTION OR COMMITTEE SUBMITTING THEM.

AMERICAN BAR ASSOCIATION
COMMISSION ON LAW AND AGING
STANDING COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS
COMMISSION ON MENTAL AND PHYSICAL DISABILITY LAW
SECTION OF REAL PROPERTY, TRUST AND ESTATE LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association encourages the federal
government to provide funding and support for training, research, exchange of
information on practices, consistent collection of data, and development of state,
local and territorial standards regarding adult guardianship.
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REPORT

This recommendation calls on the federal government to provide needed support for
training, research, information exchange, data collection, and standards development by state,
local, and territorial governments in the field of adult guardianship. As background and
justification for this recommendation, this report traces the growing need for adult guardianship;
the reform of guardianship law and practice during the last two decades; federal action in the
guardianship arena to date; the need for federal funding and support; and existing Association
policy. Examples of federal funding and support might include resources for the training of
guardians and judges, grants to develop promising practices in guardianship oversight by courts,
and especially funding for research and technical assistance to improve adult guardianship data
collection capacity. The federal government also might assist by identifying and highlighting
workable state and local practices, and by encouraging collaboration of guardianship
stakeholders with other networks such as the aging network under the Older Americans Act. The
recommendation intentionally does not dictate specific strategies for action because, in the
variable and evolving field of guardianship law and practice, flexibility and discretion is needed
at the federal level to respond effectively to the critical needs of the field.

The recommendation is timely in that there is an increasing interest in federal action, and the
American Bar Association should have a voice in any upcoming developments. The
recommendation proposes the kind of proactive federal support for state efforts that has existed
for years in the field of child welfare but which has been largely absent in the field of elder
rights.

Adult Guardianship. Guardianship is a relationship created by state law in which a court
gives one person or agency (the guardian) the duty and power to make personal and/or property
decisions for another (the ward or incapacitated person). The appointment of a guardian occurs
when a judge decides an individual lacks capacity to make decisions on his or her own behalf.
Adult guardianship protects at-risk individuals and provides for their needs while at the same
time removing fundamental rights. It is viewed as a last resort, after less restrictive alternatives
have been exhausted or abused.

The need for guardianship is accentuated by ongoing demographic trends that will
sharply boost the number of appointments in the coming years. The older population (age 65+)
numbered 36.8 million in 2005. As baby boomers age, the older population will spiral upwards,
reaching 40 million by 2010 and 55 million by 2020. Within the older population, the number of
“old old,” age 85+, is growmg especially rapidly and is expected to reach 6.1 million by 2010
and 7.3 million by 2020." At the same time, Alzheimer’s disease and related dementias are
becoming more prevalent. In 2007, it is estimated that more than five million people have
Alzheimer’s disease in the United States; that there will be an additional 454,000 new cases a
year by 2010, and that the number of new cases per year will increase significantly thereafter. >

! U.S. Administration on Aging, A Profile of Older Americans: 2006,
http://www.aoa.gov/prof/Statistics/profile/2006/profiles2006.asp

Alzheimer’s Association, Every 72 Seconds Someone in America Develops Alzheimer's: Alzheimer’s Disease
Facts and Figures 2007.
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Moreover, guardianship also serves a younger population of adults with intellectual
disabilities and mental illness. Today about 9.2 million Americans have intellectual and
developmental disabilities,” and this number will rise with new forms of medical treatment that
extend the lives of people with these conditions.* In addition, about 1.4 million people sustain a
traumatic brain injury each year in the United States, and many experience functional
impairments and changes in memory and problem-solving ability.” Finally, adults of all ages
may experience cognitive impairment due to chronic illnesses and substance abuse.

Reform of Guardianship Law and Practice. Following a seminal 1987 Associated
Press Report, Guardians of the Elderly: An Ailing System,® the last two decades have seen
significant guardianship reform, including widespread revision of state guardianship statutes,
preparation of extensive training materials, and attention to court practices. In particular:

e The 1988 “Wingspread” and 2001 “Wingspan” interdisciplinary National Guardianship
Conferences made visionary recommendations concerning procedural due process,
determination of incapacity, powers and duties of guardians, monitoring and
accountability, and public guardianship.

e The National Guardianship Association has created widely recognized Standards of
Practice and a Code of Ethics, as well as a national guardian certification program. In
addition, a small but growing number of states have implemented certification programs.

e The National College of Probate Judges has established a set of National Probate Court
Standards, a section of which address guardianship standards.

e The Uniform Guardianship and Protective Proceedings Act, originally Title V of the
Uniform Probate Code adopted in 1969, was revised in 1982 and again in 1997. More
recently, the Uniform Law Commissioners have approved a Uniform Adult Guardianship
and Protective Proceedings Jurisdiction Act to address jurisdictional problems when more
than one state is involved.’

e During the last 15 years, almost all states have revised their adult guardianship laws, and
about half the states have made very substantial changes in their code, strengthening

* President’s Committee for People with Intellectual Disabilities, Administration for Children & Families, U.S.
Department of Health and Human Services, Fact Sheet, http://www.acf hhs.gov/programs/pepid/pepid_fact.html.

* The term “intellectual disability” is the currently preferred term for the disability historically referred to as mental
retardation. See  American  Association on Intellectual and Developmental Disabilities,
http://www.aaidd.org/Policies/faq_intellectual _disability.shtml.

* Brain Injury Association of America, About Brain Injury, http://’www.biause.org/aboutbi.html.

S Bayles, F. & McCartney, S., Associated Press Special Report (Sept. 1987).

7 Uniform Law Commission, http://www.nccusl.ore/Update/.
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procedural protections, refining the determination of incapacity, emphasizing use of the
least restrictive alternative and bolstering court oversight.®

Federal Role. A critical question is: what role, if any, should the federal government
play in adult guardianship reform? Guardianship has traditionally been a creature of state law
and practice. What is the rationale for federal intervention; and how would such intervention
best be implemented? A brief history of federal action on the guardianship front is outlined
below.

1. Federal Legislation. Congressional zeal to respond to the distressing problems
profiled by the Associated Press led to the introduction of Federal legislation in 1988, 1989 and
1991, in both the House (Rep. Claude Pepper) and Senate (Sen. Olympia Snowe). These bills
sought to set out guardianship standards for states, to be enforced by the withholding of
withholding federal benefits. The bills did not pass, but their introduction unleashed considerable
discussion within the legal and judicial community on the pros and cons of federal intervention.

2. Senate Special Committee on Aging. In 1992, the Senate Special Committee on Aging
held a Roundtable Discussion on Guardianship® to examine the need for Federal legislation and
the possible Federal “hooks” for regulation. The clear consensus of the invited experts at the
Roundtable was that coercing state reform under threat of Federal sanctions would not be helpful
or appropriate. Instead, they said, the Federal government might aid states in data collection and
offer financial support to test innovative approaches. One participant concluded that “a carrot in
terms of Federal initiatives is going to work better than a stick. Federal legislation, no matter
how well intended, that imposes rigid substantive and procedural standards or face loss of
significant Federal benefits is likely to be resisted by the States. . . . I submit that Federal
incentives rather than mandates should encourage these efforts. Through its grant-making
capacities, the Federal Government should provide states with funds for self-assessment, for self-
improvement. . . .”

3. Elder Justice Act. The notion of federal intervention into the adult guardianship arena
was next raised almost decade later with the introduction of the first Elder Justice Act in 2003.
Other versions of the Act were introduced in 2005 and 2007. Generally, the Act seeks to ensure
“adequate public-private infrastructure and to resolve to prevent, detect, treat, intervene in, and
prosecute elder abuse, neglect, and exploitation.” Some portions of the Elder Justice Act were
included in the Older Americans Act (OAA) 2006 reauthorization legislation, but the bulk of the
Act has not yet been passed. Some versions of the Act included specific language on
guardianship. For example, S. 2010, introduced in November 2005, stated that one purpose of
the Act was to:

® Hurme, Sally & American Bar Association Commission on Law and Aging, Guardianship Statutory

Charts,updated through December 31, 2007, http://www.abanet.org/aging/legislativeupdates/home.shtml.
°U.S. Special Committee Print 1992.



111A

“promote the development of an effective adult fiduciary system, including an adult
guardianship system, that protects individuals with diminished capacity, maximizes their
autonomy, and develops effective resources and an elder rights system” (Sec. 3(7)).

However, in S.1070, introduced in April 2007, the only reference to “guardianship” and
“fiduciary abuse” was in the definitions, and in the requirement that an Advisory Board prepare
and submit to an Elder Justice Coordination Council a report including recommendations on
“activities relating to adult fiduciary systems, including guardianship and other fiduciary
arrangements” (Sec. 2022(f)(3)(B)(iii)). The clear trend of the successive versions of the Act has
been to remove a focus on guardianship systems development, training, research and other
aspects.

4. GAO Report. Meanwhile, in 2003, prompted by a high profile guardianship case in the
District of Columbia, In re Mollie Orshansky,"’ the Senate Special Committee on Aging again
held a hearing on guardianship."' In his opening statement, the Committee Chair noted that
noted that “substantial sums of Federal money, including Social Security and SSI payments,
disability and survivor benefits, Federal Pensions, and welfare benefits, are administered and
potentially misused by guardians.” He asked the Government Accountability Office to conduct a
study. The resulting report, Guardianships: Collaboration Needed to Protect Incapacitated
Elderly People," stated that “although guardianship is a state responsibility, there are many
incapacitated elderly people who receive federal benefits . . . and may need federal agencies to
identify a representative payee . . . .” The report focused largely on the lack of coordination
between state courts handling guardianship and federal agencies that appoint representative
payees.

5. The Kohl/Smith Report. In December 2007, Senators Gordon Smith (Ranking
Member) and Herb Kohl (Chair) of the U.S. Senate Special Committee on Aging released a
report entitled Guardianship for the Elderly: Protecting the Rights and Welfare of Seniors with
Reduced Capacity. The report concludes with a set of recommendations calling for “federal
leadership” including:

e Passage of federal elder abuse prevention legislation;

e Mandated collection of data on guardianship, as well as a survey to generate nationwide
estimates of the number and characteristics of adult guardianship cases;

e Implementation of the GAO recommendations regarding coordination among the Social
Security Administration, the Department of Veterans Affairs and state courts on
guardianship cases; and

e A GAO inventory of the recipients and objectives of all federal funding directed at elder
abuse.

1804 A. 2d 1077(D.C. App., 2002).

" U.S. Senate Special Committee on Aging, Guardianships Over the Elderly. Security Provided or Freedoms
Denied?, Serial No. 108-3, Washington DC (2003).
2 U.S. Governmental Accountability Office, GAO-04-655 (July 2004).
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At the press conference for the release of the Report, Sen. Smith presented a statement calling for
action at the federal level “to ensure we are properly looking after the welfare of those who can’t
protect themselves.”

Need for Federal Funding and Support. Federal involvement in the adult guardianship
arena could fall into two broad categories. The first is legislation that aims substantively to
direct and control state guardianship law and policy, perhaps by using the “stick” of withholding
federal benefits. There is no impetus for such legislation. Moreover, holding back federal
benefits hurts the very vulnerable people whom adult guardianship seeks to help.

The second kind of federal involvement is broad-based funding for implementing state
laws through training, education, data collection and exchange of information on promising
practices. Indeed, the real challenge in guardianship today lies in the implementation of the
progressive state legislation and national recommendations put forth over the past two decades.
While research is scant, continuing press inquiries and other anecdotal evidence indicates that
adult guardianship practice is markedly uneven, varying dramatically from state to state, court to
court and judge to judge; and that there is a troubling gap between law and practice. Many
aspects of guardianship suffer because of the Balkanization of law, data, and procedures across
state lines, and because of increasingly strained court budgets. Thus, there is a growing need for
a federal role in offering resources and incentives for quality improvement and reform.

A federal role in offering support, visibility and the opportunity for replication could
Jjump-start local efforts and foster systems change. Federal support is required to:

* Encourage education and training of stakeholders. All of the national guardianship
recommendations, as well as the 2005 AARP monitoring study, have emphasized the
compelling need for training of guardians, lawyers, judges, adult protective services staff,
and the aging and social services systems.

e Provide for research on all aspects of how the guardianship system is working, and what
changes are required to confront the burgeoning needs as the demographics change.

e Promote the development of strong state standards for good guardianship practice. This
approach would encourage states to craft standards that best fit their needs, rather than
adhering to any single federal standard.

e Address the dire need for the collection of guardianship data. There has been no reliable
estimate of the number of adults under guardianship nationally since 1987; and most
states lack such data as well. The lack of data on population size and growth hampers
effective shaping of guardianship policy, practices, training and education. '

1 National Guardianship Network, What Paper Project on Guardianship Data, unpublished proposal (2007). See
also GAO, 2004; and Wood, E., State-Level Adult Guardianship Data: An Exploratory Survey, National Center on

Elder Abuse (2006), http://www.ncea.aoa.gov/NCEAroot/Main_Site/pdf/publication/GuardianshipData.pdf.
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In addition, federal funding also could:

e Aid in funding for stronger court oversight and replication of promising practices in
guardianship monitoring. A 2005 AARP report showed that monitoring practices vary
widely, that verification of guardian reports and accounts is frequently lacking, that use
of technology in monitoring is minimal, and that funding for monitoring remains
insufficient.™*

e Support public guardianship programs for incapacitated, impoverished and
“unbefriended” individuals who have no one else to serve and no funds to pay for
professional guardianship services. The 2005 and 2008 National Public Guardianship
Study reports concluded that most state public guardianship systems are vastly
understaffed and underfunded."

Thus, the need for federal funding and support is evident and substantiated. However,
there still must be clear rationales or “hooks” for such federal involvement in state affairs. There
are at least three such hooks:

(1) While guardianship traditionally has been under the aegis of the states, significant federal
pensions and other federal funds may be managed by guardians/conservators.

(2) Guardianship involves fundamental human and civil rights protected by the U.S.
Constitution.

(3) Guardianship increasingly crosses state lines, thus becoming an issue that extends
beyond the reach of individual state jurisdictions.

ABA Policy. The American Bar Association has extensive policy on adult guardianship
reform, dated August 1987, February 1989, August 1991 and August 2002.° The policy
emphasizes the need for strong procedural due process in the appointment of a guardian, a
functional determination of capacity, use of the least restrictive alternative in determining
whether a guardian is required and in shaping the guardianship order, effective court oversight
and monitoring, minimum standards of practice for guardians, and adequate staffing and funding
for public guardianship programs.

In addition, the ABA has policy that “supports efforts to improve the response of the
federal, state, territorial and local governments and of the criminal and civil justice systems to

' Karp, N. & Wood, E., Guardianship Monitoring: A National Survey of Court Practices, AARP Public Policy
Institute, #2006-14 (March 2006).

' Teaster, P., Wood, E., Lawrence, S., Schmidt, W. & Mendiondo, M., Wards of the State: A National Study of
Public Guardianship (April 2005); Teaster, P., Wood, E., Schmidt, W. & Lawrence, S., Public Guardianship After
25 Years: In the Best Interest of Incapacitated People?, University of Kentucky and American Bar Association
(January 2008).

'® The text of all of the ABA policies on adult guardianship is available on the Web site of the ABA Commission on
Law and Aging at http://www.abanet.org/aging/commissionprojects/fhome.shtml.
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elder abuse, neglect, and exploitation and urges implementation of the recommendations adopted
by the National Policy Summit on Elder Abuse in 2001.” This language has allowed the support
of many of the Elder Justice Act provisions.

Prompted by the introduction of the federal legislation in the late 1980s and early 1990s,
the Association adopted specific policy on federal involvement in guardianship in August 1991.
The resolution was sponsored by the Section of Real Property, Probate and Trust Law, and
provides as follows:

“BE IT RESOLVED, That the American Bar Association supports the initiatives of the
Section of Real Property, Probate and Trust Law and the ABA Commission on the
Elderly and other organizations, such as the Conference of Chief Justices, the conference
of Special Court Judges, the Conference of State Trial Judges, the American College of
Probate Judges and the American College of Estate and Trust Counsel to encourage
continuing improvement of the guardianship and conservatorship laws and procedures
within the several states.

BE IT FURTHER RESOLVED, That in view of these initiatives the Association believes
that the enactment of federal legislation is unnecessary at this time.”

This resolution was in response to the punitive and controlling federal bills in both the
House and Senate, and was aimed at stemming substantive federal standards in an area
traditionally reserved for the states. The proposed resolution is aimed not at such legislation, but
at the need for federal resources and recognition to boost -- but not control — the field and
enhance practices.

Conclusion. The need for adult guardianship is rising with the increasing numbers of
older people, individuals with Alzheimer’s disease and other dementias, people with intellectual
disabilities and mental illness, and individuals with traumatic brain injury. Guardianship
traditionally has been lodged in state law and the proposed recommendation would not change
that. However, federal funding and support in training, research, exchange of information on
practices, development of local standards, and consistent data collection would greatly assist in
preserving the rights and meeting the needs of vulnerable incapacitated persons throughout the
nation. The ABA Commission on Law and Aging requests that the House of Delegates approve
the proposed recommendation.

Respectfully submitted,
Joseph D. O’Connor, Chair

Commission on Law and Aging
February 2009
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General Information Form

Submitting Entity: Commission on Law and Aging
Submitted By: Joseph D. O’Connor, Chair

1. Summary of Recommendation.

The proposed policy encourages the federal government to provide funding and support
for training, research, exchange of information on practices, consistent collection of data,
and development of state, local and territorial standards regarding adult guardianship.

2. Approval by Submitting Entity.

The Commission on Law and Aging approved the proposed policy recommendation on
October 18, 2008. The following entities have informed us that they have approved or
have agreed to co-sponsor the proposed policy:

e Real Property, Trust and Estate Law — Section Council voted to co-sponsor.

e  Commission on Mental and Physical Disability Law — Commission voted to co-
sponsor.

e  Section of State and Local Government Law — Executive Committee voted to
approve.

e  Section of Family Law — Section Officers voted to approve.

3. Has this or a similar recommendation been submitted to the ABA House of Delegates or
Board of Governors previously?

No. However, in August 1991, the House of Delegates passed a recommendation by the
Section of Real Property, Probate and Trust Law which resolved that the enactment of
federal legislation concerning adult guardianship “is unnecessary at this time.” This
recommendation was in response to federal bills in the U.S. House and Senate, which
would have mandated federal standards in an area traditionally reserved for the states.
By contrast, the proposed recommendation is not aimed at substantive federal legislation
to control the guardianship process in states, but rather at the need for federal resources
and support to enhance practices.

4. What existing Association policies are relevant to this recommendation and how would
they be affected by its adoption?

The Association has extensive policy on adult guardianship reform, dated August 1987,
February 1989, August 1991 and August 2002. The policy emphasizes the need for
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strong procedural due process in the appointment of a guardian, a functional
determination of capacity, use of the least restrictive alternative in determining whether a
guardian is required and in shaping the guardianship order, effective court oversight and
monitoring, minimum standards of practice for guardians, and adequate staffing and
funding for public guardianship programs. The proposed recommendation would provide
critical support for the furtherance of all of these policies.

What urgency exists which requires action at this meeting of the House?

In 2007, the Chair and Ranking Member of the U.S. Senate Special Committee on Aging
released a report entitled Guardianship for the Elderly: Protecting the Rights and Welfare
of Seniors with Reduced Capacity. The report concludes with a call for support at the
federal level for improving guardianship practices. The proposed recommendation would
give the Association an opportunity to advocate for such support.

Status of Legislation.

There is no pending legislation.

Cost to the Association.

None.

Disclosure of Interest. (If applicable.)

N/A
Referrals.

The recommendation was referred to the following ABA entities on October 23, 2008:

STANDING COMMITTEES

¢  Client Protection

o Delivery of Legal Services

e Legal Aid and Indigent Defendants
¢ Pro Bono and Public Service

SPECIAL COMMITTEES AND COMMISSIONS

o Coalition for Justice

¢ Disaster Response and Preparedness

Domestic Violence

Homelessness and Poverty

Center for Human Rights

Mental and Physical Disability Law — Agreed to co-sponsor

10



111A

10.

11.

SECTIONS, DIVISIONS AND FORUMS

Family Law — Approved.

Criminal Law

General Practice, Solo and Small Firm Division
Government and Public Sector Lawyers Division
Health Law

Individual Rights and Responsibilities

Judicial Division

Real Property, Trust and Estate Law — Agreed to co-sponsor
Senior Lawyers

State and Local Government Law -- Approved
Tort Trail and Insurance Practice

Young Lawyers Division

Contact Person. (Prior to the meeting.)

Charles Sabatino

Director

ABA Commission on Law and Aging
740 15" Street NW

Washington DC 20005

(202) 662-8686

(202) 662-8698 (FAX)

(202) 390-8447 (cell)
sabatinoc@staff.abanet.org

Contact Person. (Who will present to the House)

Joseph D. O’Connor

Chair, Commission on Law and Aging
Bunger & Robertson

226 S. College Sq.

PO Box 910

Bloomington IN 47402-0910

(812) 332-9295

(812) 331-8808 (FAX)
joc(@lawbr.com
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Executive Summary

Commission on Law and Aging

Summary of the recommendation.
The proposed policy encourages the federal government to provide funding and support
for training, research, exchange of information on practices, consistent collection of data,

and development of state, local and territorial standards regarding adult guardianship.

Summary of the issue which the recommendation addresses.

The need for adult guardianship is rising with the increasing numbers of older people,
individuals with Alzheimer’s disease and other dementias, people with intellectual
disabilities and mental illness, and individuals who sustain a traumatic brain injury and
experience cognitive impairment. Guardianship traditionally has been lodged in state law
and practice. However, the U.S. Senate Special Committee on Aging and the Government
Accountability Office recently have examined guardianship issues and highlighted
possible roles for the federal government.

Federal involvement in the adult guardianship arena could fall into two broad categories.
The first is legislation that aims substantively to direct and control state guardianship law
and policy. There is no impetus for such legislation.

The second kind of federal involvement is broad-based funding and support for
implementing state laws through training, education, data collection and exchange of
information on promising practices. Indeed, the real challenge in guardianship today lies
in the implementation of the progressive state legislation and national recommendations
put forth over the past two decades. A federal role in offering support, visibility and the
opportunity for replication could jump-start local efforts and foster systems change.

How the proposed policy will address the issue.

The proposed policy supports the second kind of federal involvement — broad-based
funding and the promotion of training, research, exchange of information, data collection
and development of standards and the state and local levels. The proposed policy will
allow the Association to advocate for such supportive federal involvement.

Summary of any minority views or opposition identified.

None identified.

12



