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5th January 2012

The Hon. John Rau MP
Attorn ey-General

45 Pirie Street
ADELAIDE SA 5000

Dear Mr Attorney

I have the honour to present to you the seventeenth Annual Report of the Public Advocate, as
per the provisions of Section 24 of th&uardianship and Administration Act 1993

This Report overs the period from 1 July 2010 to 30 June 2011. Part A is an overview of major
matters arising during the year, and includes a review of programs, consideration of unmet
need, and advocacy positions taken by the Office. Part B provides statisticaladan direct client
services provided by our Office.

Yours Sincerely

ol Loyl

John Brayley
PUBLIC ADVOCATE
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Introduction

The 2011 Annual Report of the Office of the Public Advocate is divided into two parts.

Part A comprises a commentary on the general functions of the Public Ambate as described in
Section 21 of theGuardianship and Administration Act 1993These functions include program
review, analysing unmet need or inappropriately met need, promoting rights, monitoring
legislation and monitoring the implementation of theGuardianship and Administration Act.

Part B summarises the nature and level of services provided to individuals and families by the
Office of the Public Advocate. These services include advocacy, guardianship, investigation and
education activities.

The past year has seen a significant shift in policy thinking about how our community can best
meet the needs of people who are vulnerable. Major reports have been delivered by the
Productivity Commission in Aged Care and Disability Service provision, and ther@monwealth
has committed to new investments in mental health reform.

This shift has been the recognition of the need to move from a welfatemsed to a rightsbased

approach in the areas of disability service provision, and adult protection. Similar prifes

can also be applied to the rightdased recovery model used in mental health service provision,

AT A OEA OAATCIEOEIT 1T & AGOITTITU AT A OPAOOITEITA

oOu

The traditional welfare-based approach is grounded on giving. A welasystem will respond
when it can, amongst its other priorities, and recipients should therefore be grateful for
whatever they receive.

In contrast, a rightsbased system will respond every time. A rightbased system is concerned
about all people inthe community who have a particular neec not just those who happen to
be in contact with a servicé.

Part A covers a range of topic issues in our role of reviewing programs and promoting rights.
However, it is relevant to highlight five key areas thaare separate but interrelated: supported
decision making; the development of modern, adult protection systems; reforming
guardianship; developing deprivation of liberty protections; and providing supported
accommodation to people who have high needs.

The Office of the Public Advocate is in a unique position to consider these interrelationships,
given its work with individuals receiving services across mental health care, disability support
and aged care, in addition to having a mandate to promote rights dmeview programs.

Improvements in each of these areas can work together to protect rights and deliver results for
individuals. They all act to reduce the need to place vulnerable people under guardianship.
While guardianship can be essential for some pgle, and as a guardian of last resort we are
proud of the work in the area of guardianship that we do, we are also charged with finding
alternatives to guardianship.

! This dichotomy of welfarbased vs. rightbased models is summarised by Walsh (2011, p194) as applied to
homelessness.
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The first of these key strategies is to routinely providesupported decision -making assigance.
Providing support with decision making is no different to providing support with other life

skills. If we do not have a supported decisiemaking programin the future, then there are

likely to be two major negative outcomes. The first is that person who needs this support but
does not get it, may make a decision that they might regret because they have not had help
exploring options, considering consequences and avoiding impulsive decisions. The second is
that a person without support might then have a guardian unnecessarily appointed to make
substitute decisions, as guardianship is generally available but supported decision making is
not. Unlike the United Kingdom, we do not have a legislated requirement that practicable steps
be taken to sugort a person to make their own decisions, before it is concluded that a person
cannot make a decision. Our Office considers that we should have such a provision in our
legislation. Providing this support is not onerous or resource intensive because thetual
support does not need to be delivered directly by services. Instead, supported decisimaking
programs help a person to set up arrangements with chosen family or friends who then provide
the decision support.

The move to supported decision makings now driven by the requirements of Article 12 of the
UN Convention on the Rights of Persons with Disabilities (UN Enable, 2008) but the values that
underpin this are also those that were espoused when th8uardianship and Administration Act
1993was detnted in parliament nearly 20 yearsage AOAT OET OCE OO0O0DPDPI OOAA A
i AEET C6 1 AT COACA EO 1T Axs8

In South Australia, the Supported Decision Making Trial has been exploring a practical model of
delivering such a service that could be considered for use this State in the future. The
arguments for supported decision making were developed in our 2009 and 2010 annual
reports. Now, with actual direct experience of delivering a supported decisiemaking trial, it

is possible to talk more tangibly about howsuch a service can be delivered, and the very nature
of supported decision making. This is described further in the next section of this Report,
Promoting Rights: Supported Decision Making.

The second rightsprotection strategy is the provision of practial, effective, evidencebased

adult protection models. Just as the disability sector is moving from a welfare model to a

rights model, adult protection services should be rights based. In the absence of clear across

government adult protection plans, guadianship can be asked to take on a welfare role beyond

substitute decision making. This can have limitations. If a person at risk of abuse or neglect just

needs practical social work assistance, and not a substitute decision maker, then it should not be
necessary to lose decisiommaking rights through guardianship in order to get practical help.

Adult protection responses link up the existing work of social services, health care, and justice

to ensure that this practical help is delivered, and that paale seeking help do not need to

contact multiple agencies until they find the right one.

I AOI O PpOT OAAOETT EO AOAOUAT AUGO OAODPI T OEAEI EOU
social work visits, practical help and police assistance are all need to respond to abuse and

neglect. There should also be a single telephone helpline that community members can call for

advice for any adult protection matter, whether it involves a younger adult who has a disability

or an elderly person who is vulnerabk. This single universal approach has advantages over the

multiple response systems.Multiple OUOOAT 0 OEAO AAPAT A 11 A PAOOITEG
disability, and the presence of mental incapacity and can lead to uncertainty and gaps, when
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often people need similar forms of practical help to stay safe. Best practice overseas is to focus
IT OEA TAAAO 1T &£ 60011 AOAATI A8 AAOI 60 AT A OAO
cause of their vulnerability. A universal system , with clear agresents between local services

as to who will do what, can help simplify the system, provide a practical service, and for some
people, reduce reliance on guardianship.

The case for such a model has been outlined in previous annual reports, but this year va@ ¢
present with greater authority. We were fortunate this year to coordinate a-6nonth project
funded through the Department for Families and Communities that defined the features of a
practical rights-based system of protecting atisk older adults. These recommendations were
developed in conjunction with key organisations with input from frontline providers in the

sector and are discussed further in the section of this report oReviewing Programs: Adult
Protection. We can say that the need for an a@®government adult protection model is now
widely supported by many in the aged care sector, and similar plans are also likely to be helpful
for younger people.

A third strategy that our Office puts forward is thereform of guardianship legislation.  There
is a tension in our currentGuardianship and Administration Advetween rights-based and
welfare-based objectives. A rightdased model focuses the role of guardian on decision
making. A welfare view promotes a wider, more extensive view of a guardias protector. Our
Office promotes the rightsbased model. Protection is important, but this can be provided
through an evidencebased adult protection system as described above. Guardianship is a
component of this response but one that should not beverused or become the main
intervention.

Poorly defined legislation allows swings from narrow to wider welfarebased approaches. A
precise definition of a rightsbased guardianship service that focuses on decision making can
sharpen the role of guardiangip.

This suggested reform is consistent with the UN Convention on the Rights of Persons with
Disabilities and current policy directions, but as discussed in the section of this Report
Monitoring Legislation: Guardianship and Administration Act 1998rights-based approach also
represents a return to common law principles about the decisiospecific nature of mental
capacity that have been in place for over 60 years. The sentiments about limiting guardianship
were expressed in parliament when the currenAct was debated in 1993. Because of the
current ambiguity about the purpose of guardianship, we consider that the legislation needs to
be amended to make clear statements of principle that there is a presumption of mental
capacity, and that capacity is desion-specific, based on principles in the common law. Elements
of this are already incorporated into the law in New South Wales and in the United Kingdom.

Our Office has proposed such amendments previously, but now is a time of greater momentum
for a debate. As can be seen in Part Il of this Report, the Office of the Public Advocate is
experiencing a significant surge in appointments. While some of this increase in demand is
inevitable and reflects our increasing aged population, another factor reflesta swingby the
Guardianship Boardto a broader protective approach to making guardianship appointments. A
broader approach increases the risk of government processes intruding into the autonomy of
individuals and the role of families. This is why it isimely to reconsider a narrowing of
guardianship but also updating adult protection plans that can provide people with practical

Introduction | OPA Annual Report 20192011
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help and minimise the need for guardianship. Th®onitoring Legislationsection presents these
arguments in more detail.

The fourth reform is a greater focus on protections againstieprivation of liberty. In each of

the sectors that our Office deals with (disability, mental health and aged care), there are specific
issues related to the restriction of the freedom of movement qfeople receiving treatment or
care. In the disability sector, we lack basic protections to prevent and limit the use of restrictive
practices, protections that are now part of disability legislation in Victoria and Queensland, a
matter reviewed in our 2010 Annual Report. This year, with the Minister for Disabilities
announcing a review of theDisability Services Act 199%ur State will see new legislation, which
is very likely to incorporate restrictive practice protections. More work is heeded in agedare

S0 as to provide legislative recognition that some elderly people in secure residential care
facilities are in fact detained and therefore require rights protection. This could be provided
through new provisions in the Aged Care Act 199%ithout re lying on unwieldy and excessive
guardianship detention provisions for large numbers of residents. With respect to mental
health legislation, this Report reflects more on the threshold for making detention decisions
under the Mental Health Act 2009and tow people under detention can be involved in decisions
about their care. These matters are discussed in the section of this rep&tomoting Rights:
Deprivation of Liberty.

The final part of this section considers the provision ofupported accommodatio n,

particularly for people who have high support needs. This issue might seem conceptually
different to the others mentioned above. However, the provision of proper accommodation and
support can significantly protect the health and welfare of vulnerabl@eople. The same person
in a unit or home visited by a support worker may not need guardianship, yet if in unstable or
unsuitable accommodation, it is likely that guardianship could be applied for because the care
system does not have the capacity to prade what is required. The sectiofPromoting Rights:
Supported Accommodatioexamines issues across different sectors. Often the needs of clients
of the Office of the Public Advocate do not fit easily into designated programs, and people can
fall through gaps.

The matters considered in this report significantly affect the lives of both service users, and
family and friends who act as carers. Current policy and service gaps leave carers to pick up an
excessive burden of care which can be unsustainable.

Annual Report 201(;2011 | Introduction



Part A:

General Functions of the Public Advocate

Including Program Review, Analysing Unmet Need, Promoting Rights and
Interests, and Monitoring the Act
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Reviewing Programs and Identifying
Unmet Need
Disabllity Services

Guardianship and Admiistration Act 1993
Section 21 (1) The functions of the Public Advocate are

(@) to keep under review, within both the public and the private sector, all
programmes designed to meet the needs of mentally incapacitated person

(b) to identify any areas ofunmet needs, or inappropriately met needs, of
mentally incapacitated persons and to recommend to the Minister the
development of programmes for meeting those needs or the improvement
of existing programmes;

Introduction

In July 2011, The Assistant Tresurer, the Hon. Bill Shorten tabled the Productivity

#1 11T EOOEIT 160 AET Al OADPT OO0 ET O S$EOAAEI EOU #AOA
The report recommended a new scheme, the National Disability Insurance Scheme, to fund long

term high quality care for people with disabilities. A single National Disability Insurance Agency

would oversee the scheme. It would provide certainty of funding based on need, and would

have common eligibility criteria (Productivity Commission, 2011).

The CommonwealthGovernment has welcomed the report, and it is expected that Australia
could have an operational scheme by 2017.

)T OEEO Ai 1 OAgOh 31 OOE ! OOOOAT EA xEI1T TAAA O bBC
solve problems in the interim.

While there have keen some positive developments with increased funding for disability

services in South Australia, in 20182011 major gaps remained. Many are so fundamental that

they need to be addressed now rather than waiting for the insurance scheme to commence over

the next five years.
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Past observations and recommendations

2009 OPA Annual Report
0 Accessblock: 4 EA ¢nmnmw #1711 17T xAAT OE ' 1 OAOT I AT 66O . AG
#11 001 OAOEIT 2ADPT 0O O3EOO / 006 DPAET OAA A DE,
disabiliOU OUOOAI OEAO E-ndéisuddeddsddicdd Esid driven, OT AAO
0000CCI ET¢C ACAET OO A OAOO OEAA 1T & AAiI AT A8o

O«

More people receiving services but with less funding:  With just over 40% of the
population who might require a specialist disabilityservice receiving one in South
Australia, our State performs better at providing access to specialist disability services
than any other state except Victoria.

However, South Australia also had the lowest per capita funding. Attempting to serve
more userswith an average total financial allocation means there is less funding
available per service user.

¢

People who have arntellectual disability are often assessed as requiring a service, but
there is a gap in the level of service funded compared to what isquired.

(@]

People with abrain injury can experience delays accessing a service after an injury,
with uncertainty in meeting eligibility criteria at times, such as whether a disability is
OPAOI ATAT O 10 TEEAT U OI AA DPAOI AT AT 086

(@]

Disability services have strugted to meet the increased demand by children and young
adults with autism spectrum disorder. The Coroner had recommended the
AAOGAT T PI AT O T &£ A TTAAT £ O OAOOEAA AAI EGAOU .

[@]3

A shift is required from a welfarebased model to aights -based model. This would
need law reform of theDisability Services Act 1998nd the Guardianship and
Administration Act 1993to meet the requirements of the UN Convention.

(@]

A new Disability Act could legislate for individualised funding, eligibility for services,
an appeal mechanism and provide for the quality and safety of services including a
senior professional role to drive Standards.

Disability Services| OPA Annual Report 20192011



2010 OPA Annual Report

0 The previous serviceaccess pattern was unchanged. Graphing disability services
unmet n eed data demonstrated an ongoing increase in the total number of clients on
the unmet need list and on the Category 1 list.

New legislation should have detailed and specific provisions. The role of rights
based disability legislation was further explored OQPA 2010, p. 20). Such legislation
should allow parliament to stipulate critical details of service design (rather than leave
this to departmental policy, which may not carry the same weight).

(@]

O«

Ten potential elements of rights -based disability legislation were listed including:

a restatement of rights of disabled persons, a statement on access to services, definition
of eligibility, the provision of assessments for people who might be eligible for a service
and appeal processes if a person is considered iiggble. For those receiving services,
legislation could define a requirement that a support plan is developed for each client
and items on that plan are delivered, and require consumer and carer participation in all
aspects of care. Legislation would atsdefine safety and quality obligations of service
providers, provide a framework for selfmanaged funding, and define expectations
across government departments to ensure the ready availability of the full range of
government services for people who hava disability.

[@]3

A further detailed review ofrrestrictive practices , supported the 2009 recommendation
that this should be legislated in the Disability Act, and that a®ffice of the Senior
Practitioner , an independent disability professionab most likely a psychologist with
specific skills? be charged with preventing the use of restrictive practices where
possible.

(@]

The 2010 merger of state government aged care and disability policy

development and service provision was noted:  Our Office was reassured tha
existing specialist disability and domiciliary care teams will continue to operate, and
that only the initial referral response will be merged.

[@]3

Concern regarding the proposed use of the D -START computer-based assessment

tools: - Systems that determine acess to services and influence levels of funding should

be transparent and open to scrutiny. A high level of vigilance is required in monitoring

the scoring systems in such tools, so they do not end up creating de facto policy settings.
Weallneedtokne xEAO EO OO1 AAO OEA AT 11 AO8 1T £ AOEOE
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Update on service use and unmet need

00OAOGET OO DAOOAOT O OAI AET OT AEAT CAoj\atestrepditA 0 OT AOAC
describes services in 20082009. That year, South Australia along with Vietia had the highest

rate of access to governmenfunded specialist disability services. Figure A1 demonstrates that

50% of the potential number of users accessed a service. (The potential users are those people

who have a severe or profound activity limiation due to their disability).
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8 5ae section 14.7 for information on how the polential population is defined. Bhata need to be interpreted
with care due o a number of factors affecting data quality. Sectfon 14.6 contains further information on these
quality issues. © For the ACT, improved data capture for therapy services resulted in an increased service
user count in 2004-05. The decreased service user rake for 2005-06 was due lo incomplete data collection for
therapy semvices.

Source: AIHW (unpublished) CSTDA NMDS; AIHW (2011) Disabdity Support Services 2008409 Report on
services provided under the Commonwealth State/Territory Disability Agreement and e National Disability
Agreement, Cat. no. DIS 58; AIHW (2010a) 2007-08, 200607, 200506, 2004-05: National Data on Services
Provided under the CSTDA Cat. no. DIS (56 and previous publications); table 14412,

Figure Al: Users of CSTDA funded services as a proportion of the estimated potential population
(Reproduction of Figure 14.5, Productivity Commission, 2011  b)

The corollary statistic, of less funding per user, is alsomilar. Government expenditure per
user is still reported to be lower in South Australia than in other states.
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2 |n some jurisdictions (NSW, Victoria, SA, Queensland, Tasmania and the NT), payrol tax data are actual; in
other jurisdictions (WA and ACT), payroll tax data are imputed. b Government expenditure per service user for
Australia excludes Australian Govemment expenditure on State and Territory administered services that was
not provided as transfer payments. © Payroll tax data for Queensland includes paid payroll tax and accrued
payroll tax. d |n the NT, payroll tax relates to government service provision and excludes expenditure for
program management and administration.

Source: AIHW (unpublished) CSTDA NMDS, State and Teritory governments (unpublished), table 14484,

Figure A2. Estimated annual government expenditure per user of CSTDA State and Territory
Administered Services (Reproduction of Figure 14.30 of the Productivity Commission (2011))
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The 20082009 data published this year reported that there were 20,145 people receiving
South Australian governmentfunded or governmentprovided disability services, an increase
from 19,350 people the previous year.

Unmet need data
As a result of requests from communitybased disability advocates, South Australia has been
releasing unmet need data on a-&honthly basis.

The Disability Services categorise unmet need according to the type of service required and the
urgency of the need.

With respect to urgency, there are four groups. These are:

Category 17 Critical (homeless/immediate and high risk to harm to self or others);
Category 2? Evident (risk of harm to self or others/ risk of homelessness);

Category 37 Potential (deteriorating health and/or ability of a consumer or carer), and
Category 4? Desirable (enhancement of quality of life).

Categories of service described includ&upported Accommodation this comprises clients who
are referred to the Accommodé&on Placement PanelPersonal Support it describes clients
requiring up to 50 hours per week maximum in home support. If the number of hours is greater
than this, the need is considered to be for supported accommodatioRespite Community Access
2 includes day options (daytime activity), learning and life skills development, recreation and
community access; andCommunity Support includes a range of therapies and interventions.

Figure A3 charts unmet need over time for all four categories of servic&here has been no
substantial reduction in overall unmet need, with a total of 2504 clients on the overall unmet
need list.

Figure A4 demonstrates a concerning increase in the Category 1 unmet needs list. There are
888 clients on this list, 454 waiting fo supported accommodation, up from 368 people the year
before. Issues concerning supported accommodation are discussed on the next page.
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Figure A3. Increase in unmet need list November 2008 to August 2011. For clients in all
categories.
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Figure A4. Increase in unmet need list November 2008 to August 2011. For clients in Category 1.
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The waiting lists for different services can have a cumulative effect on each other. A person
waiting for supported accommodation may sit in a respite place, decreasj the availability of
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deteriorating, so a higher level of care is needed than may otherwise have been required.
The situation in South Australia, similar tathe rest of the country, has become crisis driven.

It is not uncommon for our Office to become involved at these crisis times. Advocacy cases then

are presented to disability services. The whole process can set up a pattern of helplessness, as
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self (or risk to others) rather than their goals and strengths. While the problems may seem to

belong to the person with a disability, they mostly rest with the disattity system itself and its

inability to respond to the basic needs of clients. If basic needs such as support hours and
accommodation are provided for, the issues can quickly move from risk containment to a more

productive focus on opportunity and goals.

The well recognised challenge is to respond to the needs of people who are currently in crisis
and then refocus service delivery to deal with their future needs before they become more
severe. Individualised funding is a key policy solution. Becausesoirces are allocated based
on need, the individualised funding mechanism will ensure that there is sufficient support
offered when a crisis does arise, but it will also ensure that sufficient assistance is funded at the
earliest opportunities, allowing proper early intervention. This should then reduce the

potential for future crises.

Increased funding for services in South Australia

When publishing unmet need reports, the Department for Families and Communities also
provides a summary of new funding athcations to address this need. Recent measures listed in
the December 2010 report included a $31m boost in funding over four years in 2009 directed at
respite and home support, and $70.9m over four years committed in the 2032011 budget
(Department for Families and Communities, 2010). The August 2011 report noted a further
$56m over four years allocated in the 20142012 state budget to be spent in early intervention,
accommodation support, respite and day options, disability equipment, and funding for ¢h
Strathmont devolution (Department for Families and Communities, 2011). Government
spending on disability was $261.3m in 20092010 (Department for Families and Communities,
2010).

It would seem that without this extra investment, the situation faced in &th Australia would
be significantly worse. This investment is commended and acknowledged, but the investment
has been insufficient to meet the demand by people affected by unmet need.
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Tackling the Category 1 Waiting List

It is a positive action thatour State transparently reports this list, but as it is released year after
year, there is a risk that we will come to accept this figure and to be desensitised to the number
of people urgently in need of accommodation.

The relentless growth in unmet needin particular for those people whose situation is
considered critical by virtue of homelessness or risk to self or others, is a major concern. If
there were just one or two people on the Category 1 list people at risk? immediate action
would be expeced. For example, for those in need of supported accommodation, housing with
support would be immediately found. However, because there are 454 people on the list, there
is a collective desensitisation to the problem, although the problem is identical baffecting

more people. The same issue applies for people on the Category 1 list for other services.

When should the needs of people in Category 1 waiting list be met? The answer is: Tomorrow.
Every day that goes on with people on this list in criticaheed is a day too long. The critical
nature of the Category 1 definition itself indicates why there is an urgent need to respond.

In terms of policy, our Office would suggest that it is not appropriate to set a reduction target for
the Category 1 list. The only acceptable target is zero. A strategy that plans to leave any person
in a critical state of need should not be countenanced.

Without a response to critical need, there is always a cost both personal and financial.

The personal costs are obwus. The person with disability is deprived of a life worth living,
struggling to exist day by day. For those at risk of sefffarm or harm to others, the level of their
personal distress is seHevident. While therapies and treatments have a role, ttremple
provision of housing, support, and meaningful activity will calm distress and create safety.

In other situations, the cost is borne by carers often fatigued, depressed and physically

unwell through providing years of personal care services atipossible levels.
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The examples of people waiting in acute hospital beds are familiar, but people with a disability

and problems with behaviour control» thepeop A ET OEA OOE ®ayGilsoehd EAO0OS
up in the criminal justice system, when this might be prevented by the prior provisions of

support services and a behaviour management plan. The role of a separate Disability Justice

Strategy is discussed skewhere in this Report, but providing essential support services, assisted

by professional assessment and advice, is a strategy in itself to keep people out of trouble.

We need to know more about what happens to people on this waiting list. There are adly

more data available for people who are receiving a service than for people waiting for one. For
example, an incident management system can be used to track critical incidents for people in
receipt of services. We do not have a similar system teport critical incidents for people on the
waiting list although it is acknowledged that many people on the Category 1 list will be known
to disability services, and will be receiving some type of intervention, but one that is insufficient
for their needs.

While more data are needed on the outcomes for people on the waiting list, the best solution is
to deliver a service. Given the choice, it is better to provide a basic service, rather than invest
resources in monitoring how badly people are doing withotia service.
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Individualised Funding
South Australia is moving towards individualised funding. The parameters of a new scheme will
be critical to its success and to the potential benefits experienced by people using it.

Some of the key advantages of inddualised funding include an individual assessment of need,
and allocation of funding to meet that need. A person will know exactly how much their care is
costing.

Although the differences between individualised and selfnanaged funding can be debatedhe
two do not automatically go together. For example, a person may have an individualised
budget, but elect not to semanage it. In South Australia, there has been a saiinaged

funding trial under way, which is an excellent initiative of DisabilityServices. The trial will be
independently evaluated. Already this Office is aware of many positive stories coming from the
trial. This is because people with a disability and their family have a choice as to which services
are purchased and from whom.Yet, while this funding is selmanaged, it is technically not
individualised. The amount that people have been given to setfanage is the historical amount
that was allocated to the person in the old system. It is what the person was getting, rathbah
an amount linked to an assessment of what the person needs. In this Phase |-8elfiaged
Funding Trial, not only is the amount calculated from the historical allocation, the amount
provided is only part of the individuals budget because block fundedesvices (such as
accommodation services) and case management are not part of the trial. In future phases they
will be.

It would be a useful exercise to develop a policy analysis template to rate any proposed
individualised funding scheme against the feares of a bestpractice scheme as described in the
literature. At this point, we have not undertaken this exercise. In South Australia, we have
ready access to the Julia Farr Association based in Adelaide, which is leading the thinking about
individuali sed funding in this country, and can evaluate the strengths and benefits of proposed
schemes.

However, it is still appropriate for our Office to offer a basic list of attributes that might be used

AO A AEAAEI EOO xEAT OEA baséofidivighbliced fBiridilgate | OOOOAI E

announced. The list of positive attributes includes:

(1) Allocated funding is matched to need

(2) Need is assessed transparently

(3) The scheme supports genuine autonomy and personal decision making
(4) There is access to consumer protgion mechanisms and quality safeguards

(5) Access to services provided by other government departments that are not part of the
individualised funding arrangement, is improved or maximised

(6) Where possible services delivered by other government departments wille incorporated
into the scheme

(7) There is effective participation of people with a disability and their families in the

oversight of the scheme
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(8) The individualised funding permits selfmanagement of the individualised fund if a
consumer or carer wishes to 0@ so

(9) There is effective training and workforce development so that staff are available to be
employed by people with disability

(10) An individualised funding policy allows charities to allocate support on similar principles
if they wish to do so

(11) The scheme hagrovisions for access to services by Aboriginal and Torres Strait Islander
people

(12) Education about using the scheme is provided to their peers by workers who have a
disability or are carers.

A number of these points will be further elaborated on.

A key pupose of individualised funding is to provide sufficient funding to match need. The
allocation of funds has to be truly individualised. For example, it might be possible to use
financial computing programs to allocate current costs to individual usersEquipment costs,
staff salaries and accommodation costs could all be added together, and a financial statement
printed. While this may be theE T A E O BulddtAitlisth@ anindividualisedbudget because it is
a report of current funding only. It mayhowever, be useful after a true individualised budget
has been determined based on need, to calculate the actual costs incurred using traditional
funding. This can be a double check of the accuracy of the ndsbed calculation.

Access to services fundi by other departments needs to be carefully monitored. Ideally,
money spent by different departments could be pooled into the individualised funding scheme.
For example, a child may receive disabilityelated services at school through the Education
Department and at home, through disability services. Similar types of therapy and
rehabilitation may be provided through both sets of funding. If money is pooled, then parents
could decide when, where and from whom services are received.

If funding is nat pooled across departments, it will be critical that some departments do not
expect a person with a disability to use their individualised funds to purchase services that
might otherwise have been delivered for free by another department. Allied heal#ervices are
a good example of this, because at times very similar services can be delivered by health
professionals working in either the health or disability sectors. Both Medicare and state
services have an obligation to provide health care for all pg@te. In recent years, there has been
improved access to allied health services for Medicare. Children and adults with a disability can
also receive services from allied health staff at hospitats from speech pathologists,
physiotherapists, occupationaltherapists, psychologists or social workers. Care needs to be
taken to ensure that access to these services remains; otherwise, a disabifimded
individualised budget could be used up quickly by incurring extra costs in paying for additional
servicesthat were previously provided for free.

Individualised budget holders could be at great risk of cost shifting by other agencies in such
situations, particularly as their budget is set.

Care will need to be taken to avoid profiteering. While anecdotal repts from the initial trial
show the opposite? people report buying more with the same dollar amount than the
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government could? it is also possible that people may be charged a higher cost. For example,
many health providers charge a higher fee for seiee when a compensation authority is paying
for services rather than Medicare. It will be important that seHmanaged disability fund holders
are not charged the high rate.

In any program that involves selfmanagement, there will be a need to educate paipants, and
give advice to people about potential options. Unfortunately, there is a risk that setfanaged
funding could spawn a new industry for advisers, brokers or consultants, who coordinate
packages and help people spend their money.

This is where peer workers as educators and advisers could come in. Already, users of-self
managed funding have accumulated significant experience in how to make choices and engage
services. There is no reason why people personally experienced in selinaged fundng, could
not occupy paid positions to advise and assist others. While peer workers would also be
trained in the details of individualised and selmanaged funding, these workers would deliver

an extra benefit because they have experienced selfanagedfunding, and know first-hand how

it can deliver choice and power.
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Services for people who are diagnosed with autism spectrum disorders

This year, the Office of the Public Advocate put forward the proposition to the Government that

South Australia requres a State Autism Plan to meet the needs of children and adults who are

diagnosed with an Autism Spectrum Disorder (ASD). This spectrum includes Autistic Disorder
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communication, and restricted or stereotypical patterns of behaviour and interests. It is usually
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language and cognitive development are preserved and impaiments in socialisation and

restricted interests are observed later (Volkmar et al., 2009).

Increasingly, young adults are diagnosed for the first time with an Autism Spectrum Disorder,
and adult services can lack specific skills to respond. Systems areeithed because of a greater
incidence of autism, and better recognition leading to greater service demand. At least 1 in 160
children are likely to experience an ASD (Autism Advisory Board, 2007).

Much of the disability reform work in coming years wil be in implementing generic reform to

the disability sector as a whole. A State Autism Plan can elaborate on how the specific needs of
people who live with autism can be met within a broader disability strategy. An autism plan
would sit under the maindisability plan. An acrossgovernment plan to assist people with

Autism Spectrum Disorders could link services in education, disability, health, mental health

and justice, and help eliminate current gaps and anomalies.

Why a plan is needed

Children with autism need early diagnosis and then effective interventions, at all ages. Adults
similarly need specialist services rather than generic support. The level of service an adult
requires is likely to be greater if that person has missed out on early inteention and therapy
as a child. A plan can provide for the needs of all age groups, but ensure early intervention,
because this is likely to prevent even more problems when a person is older.

There have been positive developments in the expansion of seteis in recent years, but the
sector has developed in a piecemeal way resulting in duplication and gaps. For adults in
particular, one-off packages of care are provided, designed for individuals when a predictable
service response could be more effectivand efficient.

What a plan could address

A key element will be access to education options. Children require skilled input to assist in
developing communication skills, social skills and to focus on learning. There is debate in the
community about how this can be best achieved through autisrapecific vs. mainstream

education settings. However, it is reasonable to conclude that children will need access at times
to autism-specific education units where staff have the specialist skills to assist with
communication, learning, social skills and behaviour, as well as students spending time in
mainstream classes where possible. All children with ASD need access to the specific choices for
them.

A plan could bring together existing initiatives, ensure that thgaps are recognised, and target
new investment to those gaps. It is worthwhile reviewing some of the State and Commonwealth
measures currently in place.
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Services of school age children who have a diagnosis of an ASD

For school children, the education sstem is often their key disability service provider. In early
2010, there were 20 special education units for children with a disability, 16 special schools and
110 special classes. The Government announced six additional special education units, two to
be autismspecific at The Heights School and Blackwood, an expansion of the Big Buddy Scheme
and additional funding for assessment and early intervention.
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and earlyintervention services as well as playgroups and family workshops (Department of
Families, Housing, Community Services and Indigenous Affairs, 2011). Through an autism
advisor, a family of a child aged up to 6 years who has had a diagnosis of autism,azaess

$12,000 of funding for early intervention services.

N

The Department of Health and Ageing through Medicare will fund specific payment items for
paediatricians, psychiatrists psychologists, speech pathologists, and occupational therapists
who see tildren up to the age of 13 for assessment, individual planning and therapy, although
the number of sessions may be limited.

All of these initiatives at a State and Commonwealth level are positive developments; however,

in the absence of an overall plargaps emerge. The Commonwealth initiatives have great
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Syndrome taking advantage of this funding. While children with an Autistic Disorder are

commonly identified before the age of three, and therefore are able to take advantage loé t
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or 29 which is after the arbitrary cut-off age for the $12,000 fading.

However, the State response is limited, particularly in relation to access to autisapecific

education places. At school, parents report significant gaps. Children who have autism often

require intensive, highly structured intervention so that they can focus on learning. A low

studentzteacher ratio is essential, and specific teaching and therapy skills are needed to develop
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We hear reports of children with autism grouped vith students who have other disabilities and

very different learning needs. This can be a problem for a student with an ASD who could miss

out on the intensive skilled interventions required, and a problem for other students if

behavioural problems are na skilfully managed.

Therapy and support are also required in mainstream settings. Unsupported students may also
be subject to bullying, as well as getting into trouble themselves and behavioural outbursts can
occur if frustrations are not skilfully managed.

Students with a recognised disability receive additional funding from the Education

Department, which may then be used by the school to purchase time for school services officers
to work with the students. What we are told is that decisions about hothis funding is used

are made by the school. The school may have its own strategies to combine funding and to
group students together, but if the parents had a choice as to how this additional disabikty
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linked funding was spent on their child, it is lilely that they would be making different choices,
focusing on autismspecific interventions.

For example, the parents of a child who receives some community funding through Disability
Services, as well as Education Department funding at school, should béeao pool the total
funds and spend them where the intervention might be the most effective. A parent might
decide to forego some support at home to increase 1:1 hours at school, or may opt to use
education dollars to fund extra tuition or rehabilitation outside of school hours.

Limitations extend to the number of specialist skilled staff who visit students diagnosed with an
ASD. In early 2011, Autism SA received funding for 15 staff to support 3664 students on their
caseload. This limits the number ofigits and hours of support that each child can receive.

An autism plan can address the educational requirements for children with autism spectrum
disorders. A solution needs to be compatible with both reforms in disability policy, which
would emphasise gving parents greater choice and control on how funds are spent, and
education policy. Inevitably, autismspecific program places will need to expand as an
alternative to placing children with autism in settings with children who have other disabilities
and different needs. In mainstream classes, both children and their teachers will need to
receive more hours of support from specialist skilled staff.

Services for adults who have a diagnosis of an ASD

For adults, the service gaps have been well documenten particular, for young adults with

autism and behaviour problems. The ongoing need for services for people who have autism are
now predictable, although a number of years ago the increasing prevalence of this condition
caught health and disability panners by surprise. People who have significant behavioural
problems continue to miss out.

In fact, these adults have missed out twice. They missed out the first time when as children,
early intervention was not delivered either through lack of diagnsis, or if a diagnosis was made
through underservicing. Then as adults with high needs, they can miss out on services until
their need is recognised as critical. Our system relies on owdf ad hoc arrangements, which in
recent years have been funded tlough the Exceptional Needs Unit. Although our Office is
pleased when clients receive this funding for their care, it would still be preferable if there was a
planned response. The needs of this group can no longer be considered exceptional, but rather,
are quite predicable.

Coroner Mark Johns (Coroner, 2008) in his inquest findings on the tragic loss of the life of a

young man recommended the implementation of a model of intervention for young people with
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that with such arrangements it is not possible for staff to build up experience or acquire the

specific expertise.

The Government, in responding to these recommendations in 2009, noted the establishment of

a newExceptional Needs Executive Committee, the establishment of a new service model for

supported accommodation transition, and examples of the establishment of group homes,

amongst other initiatives (Department for Families and Communities, 2009). Sometbe work
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who will be offered specialist supported accommodation that they will retain when then reach
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adulthood. However, even though there are now some limitemew opportunities, a system

wide response is not in place. Programs are still developed for individuals with high

AAEAOGET OOAT TAAAO 11 Al AA EI A AAOEOS 'T AOOEOI
recommendation is addressed.

This Office has beemware of work to further develop responses, but we suggest an autism plan

would provide a catalyst to address urgent needs that might otherwise take years to do.
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incarcerated, a young person with an Autism Spectrum Disorder usually has difficulties

managing relationships with other prisoners and can be at risk of assault or exploitation.

, AAOTET ¢ &£0iI i OEA 5TEOCAA +ETCAT 180 1@ OOEOGI ' AO ot
The Autism Act is the first example irthe United Kingdom of legislation specific to a disability.

Our Office is not proposing that there should be a new Autism Act for South Australia at this

time, as there is already substantial law reform planned for a ne@isability Services Act

However, the development of the Autism Act in the UK illustrates the need for a hidgwvel

policy solution to meet the needs of people who have autism, whether it be defined by

legislation, or an acrossgovernment administrative policy as is being suggested foro8th

Australia in this Annual Report. Also, the UK Autism Act focused on gaps in service provision in

adult autism only, and did not consider a strategy that includes children and adolescents.

The Autism Act 2009required the UK Government to develop andult Autism Strategy by 1
April 2010, and that the Secretary of State for Health issue statutory guidance for local
AOOET OEOEAOS 4EA OOOAOACU 0&Ol £ZET 1 ETC AT A OAxA
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All adults with autism are able to live fulfilling and rewarding lives within a
society that accepts and understands them. They can get a diagnosis and access
support if they need it, and they can depend on maieam public services to
treat them fairly as individuals, helping them make the most of their talents
(Department of Health, 2010a).

The vision is grounded in an equality and human rights approach. It focuses on five key areas:

increasing awareness and uderstanding of autism; developing a clear and consistent pathway

for diagnosis; improving access to the services and support people need to live independently

within the community; employment; and enabling local partners to develop relevant services to

meet the identified needs and priorities. This was followed shortly afterwards by a publication
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Autism Strategy Programme Board, a delivery group, and a range oitiatives to set standards,

develop model pathways for diagnosis and personalised needssessment, provide training,

and undertake research (Department of Health, 2010b).

Statutory guidance released in December 2010 then defined the legal obligatioms local
councils and health bodies in England to improve the training of staff, the identification and
diagnosis of autism in adults, provide the planning of services for people with autism including
the transition from child services to adult services, ad the development of local leadership

(Department of Health, 2010c).
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The UK strategy covers a range of providers, who in Australia would be covered by both
Commonwealth and state programs. If South Australia were to develop a plan, it could
effectively operate by coordinating existing Statdunded services, but a further challenge would
be to bring into the plan services funded by the Commonwealth such as primary health care,
early intervention programs, and vocational programs.

The proposed response ? an Autism Plan
In summary: A State Autism Plan could bring together people with autism spectrum disorders,
their families and providers to define how specific therapy and care needs will be addressed.

The Plan should be sectoewide, covering education, dsability services, child protection,

AEEI AOAT 60 EAAI OEn 1 AT OAl EAAI OEh AT A EOOOEAAS
In schools, the Plan could address the provision of social skills training, communication,

behavioural and education reds. Access to specialist learning environments could be provided
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government actions to improve the initial recognition of Autism Spectrum Disorder, access to

diagnosis and assessment of needs, the provision of services as required to meet those needs,

and consider broader community understanding. The response by education, disability and

health professionals could then be better coordinated.

Such a plan could ledto better investment decisions. For example, the case for early
intervention is stronger when based on economics, when it can be seen as offsetting the high
costs of adult care if interventions have not been delivered. For this reason, ideally a State
Autism Plan should cover all age groups.

Key generic principles from overarching disability legislation can be implemented through the

Plan, which can ensure that necessary skilled assessment, therapy and skills training are

available. The application of pnciples of individualised funding would give parents of children

with autism a greater say in how disability funding in schools is spent on their child, and

£OT AET ¢ £0T i1 ETAEOEAOAI 66 11T AU AT OI A AA pPiIT1AA
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the Coroner, providing a systematic response to this predictable need. This might involve the

allocation of specific staff to specialist roles for people who have an A3 well as providing

more training to a broader group of health and disability professionals who might assist people

who have autism.
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Disability Services Trust Fund

Introduction

A savings measure that was announced in the 2010 State Budget was pemnned closure on 30
June 2011 of the Client Trust Fund operated by the Department for Families and Communities.
It was expected that clients whose funds were held in trust would transfer to new arrangements
under the Public Trustee.

Later the deadlinefor transfer was delayed by a further year to 30 June 2012.

The Department has provided a trustee service to Disability Services clients who have been

unable to manage their own finances because of their disability. It holds funds on behalf of

approximately 600 clients, and as of 30 June 2010, the balance was $10.3m. During the 2009

¢nmpmn AET AT AEAT UAAOh OEA &O1 AGO OAAAEDOO OF OAI I £
General, 2010). The Client Trust Fund acts as trustee for most of its clients. Appnoaiely 200

of the clients are under the Public Trustee as administrator, and the Trust Fund manages day

to-day transactions for this group.

Our Office was contacted by the families of people who will be affected by this change,
concerned about the cessatio of the trust fund arrangements.

The operation of the fund

The Department for Families and Communities has provided this service to people who have a
AEOAAEI EOU AT A xET AOA TEOET C ET OEA $ADPAOOI Al Oc¢
Disabilities is the trustee of the Fund. It would seem that the nine staff who have administered

this Trust Fund have provided a high level of service to clients and their families. Our Office had

heard few complaints about its operation. When a matter did ariselated to the Fund in 2010

(described in more detalil in this section), this Office found the officials in the Department for

Families and Communities to be proactive in dealing with concerns, and transparent in their

approach.

The officials managing the Bnd make quarterly visits to group homes and institutions to review
records and check assets. Four of the nine staff are allocated the task of paying accounts.
Families have expressed satisfaction with the regular statements received, and the growth in
savings over the years. The Government had not charged for this service.

With respect to the description of clients of the Trust Fund, there are no readily available
statistical reports that define the group of clients and the exact mix of financial sepés that
they rely upon.

Bill payment and dayto-day finances, however, is a key role for the Fund. This includes

DAUI AT O T £ OEA $APAOOI AT O8O0 1T x1 EAA £ O DPOI OEAEI]
board and food corresponds to at least 75% of the shbility pension, but we have been told by

AAT E1T EAO OEAO xEOE 1 OEAO AEAOGCAOR AT OO0 AAT AA E
and pay 40% of their pension for accommodation but need to pay for food and other costs. The

remaining fundsthate2DA 11 O PAEA O OEA $APAOOI AT O AOA AOAE
personal effects can be purchased, and so that people have money in their pocket for-ttzgay

expenses.
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Clients mostly receive the Commonwealth disability pension as income. Some eiehave
accumulated savings. Families have naturally been keen, when possible, for their family
member in accommodation to have some financial security in the future. Residents receive
inheritances. Others have assiduously saved money over many yeaFar example, an elderly
mother who herself was on the pension, described to one of our officers how she made sure her
son had saved for his future. He now has tens of thousands of dollars in the bank, saved from
EEO AT A EEO i1 OEA0OBO bPAT OEIT 8

Conflict of interest and safeguards

The decision to cease providing this Trust Fund service was made as part of a budget savings
strategy that had been considered by the Sustainable Budget Commission. The key driver to
this decision was saving funds, not a policy dexion. It is expected that as much as $700,000
would be saved (noted in a letter from Disability Services to families 20 September 2010).

There is, however, a policy argument related to this issue. To avoid conflict of interest and a
potential concentration of power related to decision making, it is preferable that service

providers not be personal financial decisioamakers for clients. Services already wield

Al T OEAAOAAT A PI xAO 1T OAO OEAEO Al EAT 606 1 EOAONR
finances as well can be a problem.  There are also examples of more direct conflicts that can

arise.

Equipment purchases
An example arose in 2010. Ms Monika Baker of the Disability Advocacy and Complaints Service
of South Australia (DACSSA) approachele Office of the Public Advocate with concerns that

o
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made using government funds. DACSSA and our Office decided to work together on this
advocacy matter, jointy meeting the relevant officials in the Department for Families and
Communities.

It should be noted that there is nothing intrinsically wrong with using personal funds to
purchase equipment. Because of the long waits on the governmdnhded equipment program,
clients often weigh up if they can wait for new or replacement equipment to be provided, or use
their own funds. This can be a very individual decision that in many cases is made by clients or
family. However, for clients in the Trust Fund, the gtential conflict of interest arises because
this decision is made on their behalf by the service.

This Office asked for information regarding the number of occasions that client funds had been
used by Disability Services to purchase equipment, includirgbreakdown of these purchases.

The review looked at purchases made on behalf of the 751 clients currently living in supported
accommodation. Purchases were made over several years. Fitye clients had purchases
made on their behalf, which included32 wheelchairs, 5 commodes, 11 walking frames, 11

Al AKOOEA AAAOR pp OIET COR AT A pc DOOAEAOAOD
AEA $ADPAOCOI AT 66O OAOGEAx ET OAODPITOA O1I 1060
record-keeping for privately purchased items; (i) review consent to purchase» the purchase

is approved by a service unit manager who is also responsible for budget and facilities; and (iii)
a lack of training in the use of new equipment purchased privately. It was not always apparent
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funds were used. While the long wait for departmental equipment is common knowledge, a

1T 0 ARO T £# OEA POEOAOA POOAEAOAO xI1 O A EAOA AAAI
shorter wait. In one case, a private purchase may have been made when the issue to be

addressed was staff occupational health and safety.

4EA $ADPAOCOI AT O8O OAOPI T OA xAO Al OE OOAT OPAOAT O E
seeking solutions. A nevequipment standard would be developed specifically addressing the

need for referral to the governmentequipment fund, private purchasing, consent for purchase,

and the response to occupational health and safety issues. A new reporting tool for new

equipment requests was to be developed, and training matters addressed. Following the raising

of this matter jointly by OPA and DACSSA, the relevant managers were already intervening

when requests for private equipment purchases were made.

A follow-up request fom this Office was that refunds be considered to individuals where it was
apparent that private funds had been inappropriately used. We were advised that as these
purchases had taken place over many years, it would be difficult to identify the instancesere
a purchase was not reasonable.

The Auditor-General audits the Disability Client Trust Fund. The Public Advocate advised the
Auditor-General of this matter, who will give audit consideration to the new equipment policy
and procedure to deal with poential conflict of interest.

In the future, there are now both internal and external safeguards in place. There is still
uncertainty about some past purchases that have not been identified.

Alternatives to using the Disability Services Client Trust Fun d

There was concern expressed by families because the initial announcement following the 2010
"OACAO xAO OEAO OAODPI T OEAEI EOU &£ O OEA #1 EAT O 4C¢
$ADAOCOI AT O A& O &ATEIEAO ATA #7111 01 EGEAO O1 OEA
There arein fact a number of possible alternative arrangements that need to be considered, and

a transfer to the Public Trustee is not automatic. Options include: funds managed by the person
themselves (in situations where the person has capacity to do so); a fdgnmember or friend

appointed as a private administrator by the Guardianship Board; or the appointment of a

trustee as administrator by the Board, most likely the Public Trustee, but it could also be a

private trustee company.

For a family member taking ora private administrator role, some of the tasks can be automated
AEOGEAO OEOI OCE OEA OOA 1T &£ AOOI i AGEA AAAOAOQGEITT O ¢/
bill -paying service) or other bilkpaying services established in the nefor-profit sector (the

Cammunity Business Bureau is an example). Private administrators are required to provide a

yearly report to the Public Trustee. The Public Trustee operates education sessions for private
administrators.

There have been a number of families who have alrepdaken on the private administrator role.
However, while some people have family members who are computer users who can pay bills
and email reports, others do not. Many parents are elderly, and even though they can
undertake these tasks now, they wilhot always be there to do so in the future.
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For those who might require administration services from the Public Trustee, the concerns have
been about the costs of the service and the service quality compared with the departmental
service that had been sasifactory.

The Public Trustee charges a capital commission, a commission on income and an estate
administration charge.

The capital commission is 4.4% on new estates over $5000. (This is a maximum rate but the
rate reduces for estates over $200,000). O@ffice understands that the reason why a
commission is charged on capital is to pay for the costs of setting up a file. Therefore, if a file is
to be transferred from one trustee to another, it should not be necessary for such establishment
work to be undertaken. For this reason, asking for the capital commission to be waived is a
reasonable negotiating request for a family of a person whose finances are to be transferred.

The income commission is 5.5% for income for estates over $4400. While many pkojn the
community on the disability pension would not have $4400 in the bank, it is not uncommon to
hear of people living in disability accommodation who have managed to save funds over 20
years or longer, with the support of family. Hence, many peopéee likely to qualify for the
income charge, even though their circumstances are straitened and impoverished. A quick
calculation on the current disability pension ($689 per fortnight) indicates that the yearly
commission charge would be $985. Add to ththe $135 estate administration charge and the
yearly cost is $1119.

An inquiry conducted by the Upper House Statutory Authorities Review Committee (SARC)
documented concerns of families about the performance of the Public Trustee (Statutory
Authorities Review Committee, 2009). There has been considerable activity from the Public
Trustee in response to the inquiry recommendation, with new procedures, and an increase in
staff numbers. This has been a positive development for all clients of the PersoBatates
Division of the Public Trustee. It is easy though to understand the concern of families. The
Disability Services Client Trust Fund has delivered a level of service that the Public Trustee has
not been able to deliver in the past, even though tHatter organisation is now taking positive
steps to rebuild itself.

Part of the issue concerns resources and staffing to administer the Trust Fund. Some basic
calculations reveal that for 600 clients (the number cited by the AuditeGeneral), there are me
staff managing the Disability Services Trust Fund. While tasks are not allocated to staff
members evenly, overall there are on average 67 clients per staff member. In contrast, using
data reported to SARC in 2009, the staffing ratio in the Personadtate Division corresponded to
113 clients per staff member. This calculation includes all staff up to the team leader level, and
is based on the lowest number of clients per staff member for each grade of Personal Estate
Officer. For example, the rangefalient numbers for a Grade 1 Personal Estate Officer is 308 to
333 clients, so the figure used for this comparison is 308. Data are contained in Table 1 of the
SARC Report.

Debra Contala, the new Public Trustee appointed in November 2010, has increasgaffing in
the Personal Estates Division, so this comparison is a historical one, and would need to be
recalculated. However, even with all new staff on board, the Public Trustee will not reach the
same staffing level as the welstaffed Disability Servces Client Trust Fund.
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Analysis of issues

The Client Trust Fund matter remains a major issue for those clients and families affected.
There are several elements to this topic that go beyond the burden on these individual clients.
These include: (1) a gearal community issue as to where the cost of the global financial crisis is
borne; (2) a general issue on the fees for the management of personal estates of vulnerable
people; and (3) a specific issue regarding the Disability Services Client Trust Fund atsd
safeguards.

Protecting the most vulnerable at the time of the global financial crisis (GFC)
The closure of the Client Trust Fund has arisen in the context of the GFC, and recommendations
made in response to this crisis by the Sustainable Budget Comisiin.

Irrespective of the specific rationale for the new charge, the end effect is that many people in

this very disadvantaged group will pay a new charge to the government which we calculate to
AA T OAO Apnnn PAO UAAO Of natoialyfhérdis icdn abadtA@Ad O AE 1
disproportionate impact of tough economic times on groups who are the least resilient.

The management of personal estates of vulnerable people

The Public Trustee has 3875 clients in their Personal Estates section (Pighblrustee, 2010),
many of whom would be in a similar situation to those who have been clients of the Disability
Client Trust Fund. These clients are already paying a fee. Who should bear the cost of this
service?

Our Office considered this issue whenrgparing for our presentation to the Statutory

| OOET OEOEAO 2A0EAx #1111 EOOAAGO )1 NOEOU EIT O OEA
financial administrator will undertake a range of tasks? some are basic and would usually be
undertaken by the client hemselves if the client did not have a disability, such as personal
budgeting, making decisions on products or services to buy, managing a bank account, paying
bills, and ensuring that dayto-day spending money is in the pocket. Other tasks are more
complex and require professional input such as accountancy, investment and legal services.
When the tasks are divided up this way, our conclusion was that the substitute decisiomaking
services and associated dayjo-day account management should be providefilee, as these are
tasks that a person would normally perform themselves, and now cannot choose to do so,
because of a disability. However, it is reasonable to charge for additional professional services,
because a person who did not have a disability wddineed to purchase these services.

This argument applies to most administration tasks under &uardianship and Administration
Actappointment. The substitute decisioamaking tasks should be free, but a charge might still
be made for investment, accountacy and legal advice. Charges for people on low income for
such services are likely to be minimal.

There are other relevant parallels in supporting the argument for the n@ost provision of
administration services by the Public Trustee. These include ath parallels: (i) the lack of
charges for disability services in general; (ii) the lack of charges for guardianship services; and
(iii) the waiving of charges for involuntary mental health treatment. With respect to disability
services, conceptually, assting a person to manage their money is a form of personal support,
no different from the provision of a whole range of personal support services to a person who
has a disability. Financial administration then is no different to disability services sucs
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personal care, or work skills training. It is accepted that a person with a disability should not be
expected to pay for general support or rehabilitation from personal funds, such services being
funded by the government. The same argument can be digl to administration when because
of a disability a person is unable to manage their finances.

In Australia, a charge is not made for State guardianship services for similar reasons. A person
who has a disability is not choosing to purchase a guardianighor administration service when

a State entity is appointed to perform this task under th&uardianship and Administration Act.
There is an anomaly in that we provide substitute health, accommodation and lifestyle decision
making for free (i.e. guardiaship) from the Office of the Public Advocate but the State charges
for substitute financial and legal decision making through the Public Trustee (i.e.
administration).

Another example of the principle of not charging for an involuntary service is applied
commonly in mental health clinics, which traditionally will not bill patients for medication
given to them against their will under a Community Treatment Order.

The issue is further complicated because although the Public Trustee charges for involuntary

personal estate services, this charge is still insufficient to meet the true cost of providing the

service. To manage this, the Public Trustee cressbsidises its involuntary administration

work in its Personal Estates section using the profit from otheareas of its operations to

subsidise the cost of delivering these services.

4EEO OOAOGEAEOAOEIT EO AAI T AA OEA AiTii1 O1EOU OAOOE
where Public Trustee administers an estate that it would not administer if it wersolely focused

onprofit-il AEET ¢86 | 0O0ATI EA 40000AAR ¢mpmQs8
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governmentfrom the Public Trustee as a business entity has been substantial. For example, in

2009, $541,000 was paid to the Government for the year ended 30 June 2008. In the five years

prior to 30 June 2007, the Public Trustee paid $11,730,000 to the GovernmdRublic Trustee,

2008). In recent years the dividend has been reduced, or not paid at all, because of the state of

the equity market at home and abroad (Public Trustee, 2008), a loss of rental income on their

office building (Public Trustee, 2009) and theaylobal financial crisis (Public Trustee, 2010).

Earlier in this Annual Report, we discussed the differences between a welfabased model, and

a rights-based model for the provision of disability services.. The current structure of Public

Trusteewad OAO ODP ET OEA DPAOO xEAT xAl £ZAOA 11 AAT O xA
model has all the hallmarks of a welfare model because of the subsidisation.

For these reasons, the Office of the Public Advocate favours a different structural model foe th

DOl OEOCEIT 1T &£ AOOAOGA OAOOGEAAO O1 DPAIPI A AU OEA ofc
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recognised, along with the responsibility of government to preide this care.

The result of such a change is that without crossubsidisation, the Public Trustee could then

return a greater dividend to government because it is not internally crossubsidising personal

estate work. As a separate transaction, Treasy could pay the Public Trustee for the cost of

involuntary personal estate services.
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If such a change were put in place, the impost of fees would be determined by government
policy rather than an internal decision within Public Trustee.

It is our view that the government should not only pay the current subsidisation rate, but also

pay for basic administration services. Ideally, pensioners should not have to pay these fees,
although as indicated above, there is justification for charging for profesmnal services such as
accountancy, investment advice and legal advice. Overall, the costs to government would still be
low because of the relatively small number of people in this group.

The Disability Client Trust Fund matter highlights the need to conder the appropriateness of
charging for fees, not just for this group, but for all clients on involuntary administration orders,
and in particular those on a pension.

Safeguards for Disability Services Client Trust Fund
Returning to the Disability Service Client Trust Fund: our Office, in developing an advocacy
position endeavoured to weigh up a number of issues.

Positive factors about the historical provision of this trust fund service included the satisfaction
with the service by clients and familiesand also the responsiveness of the management in
dealing with the complaint raised in 2010. While there is a potential conflict of interest, the
combination of a proactive, transparent management approach amongst those who administer
the fund, a legal regirement for the Department in this role to fulfil its trustee obligations, and
the auditing role of the Auditor-General, all serve tanitigate against conflict of interest risks.

Hence, there would be little to be gained for a person satisfied with thesgrangements to move
to an alternative trustee, and for many, to start papg out of their own pocket for what has been
a free service.

There are now many people waiting to see what the next step will be in the planned closure of
the Disability Services Gént Trust Fund. This group of clients should not be disadvantaged, and
in any event, it is unlikely that the planned level of savings for government can be achieved
irrespective of whether the services continue to operate from the Department or move thé

Public Trustee, particularly if it is accepted that fees such as capital commissions be waived, and
possibly income commissions as well.
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Strathmont Food

Strathmont Centre has progressively contracted over many years. At its peak, 600 people lived

there. For most of this year, it has been home for 66 residents. The Centre has reached the end

I £/ EOO OAOOCGEAARAAAT A 1 EEAS8 )yl OEEO UAAOGO - AU AC
will be funded to move into custombuilt housing constructed wnder the Economic Stimulus

Plan (Department of Treasury and Finance, 2011).

"AAAOOA 1T &£ OEA #A1 OOAG0O AT 1 OOAAOEdtekitckeE.URh A AAAE
September 2008, a new system was implemented, bringing food in from Highgate Pakkot

AEITA EO DOADAOAA AO (ECECAOAR DI AAAA ET A O#AIl AC
plated on arrival.
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our guardianship clients directly, and th@e clients who could express a view were critical of the

guality of the hot food. It was also noted that some of the options on the menu could be

unappetising and were left uneaten. However, some residents who consumed significant

amounts of food becausef their disability, would still eat the food, and seek leftovers from

000Dl 60 £ T A OEAO EAA AOOEOAA ET OEA O#Al A0l &6 AI
There were not the same complaints about cold meals such as cold meat and salads. Staff had

arranged for a summer menuhat offered salads at lunchso that clients would not eat two hot

meals a day. This offered variety, and of course, the cold meals travelled well. Residents would

also have opportunities at times to eat out, order takeaway and have barbeques.

The complants about the poor quality of the hot food related to the transport of food, and the

options on the menu. Hot food did not travel well by van. It would become overcooked and

i OOEU 11 OOAOAIT h AT A £El AOI 600 xAOdsit. AEEAAOAAS y 1
Initial inquiries confirmed the delay between packing of hot dinners and serving. A hot lunch

would be packed at Highgate at 10:40a.m., arrive at Strathmont at 11:30a.m., and then take a

further 30 minutes to distribute. A dinner would be packed aHighgate at 3:15p.m., to arrive at

Strathmont at 4:10p.m., with once again, a 3thinute distribution time.

Menus were also dated, having been developed in 1995 by a dietician and speech pathologist at
(ECECAOAR AAOGAA 11 OAORGBOLAEKEAAD OkAl DEKET 08061 A7TEE
Strathmont clients can have swallowing difficulties, it is generally less of an issue than at the

Highgate site so there is less need for food preparation that does not require chewing.

After the Department for Familiesad®h #1 1 | 01 EOEAO8 ET EOEAI OAOEAx 1 A&
arranged at Strathmont for the Public Advocate to sample a range of foods served to residents.

This lunch, also attended by the Chief Executive of the Department and other staff, confirmed

the problem. It should be noted that the problems extended beyond the usual complaints of

OE1T OOEOOOET T Al £ T AG8 4EA NOAT EOU T &£ OEA EI O A
the food served at this sampling may have been worse than usual, becaitsecluded dishes

that had been prepared the previous evening for residents, and then reheated for us at lunch, it

was still indicative of the problem.

In response to this confirmation of the issue, the Minister for Disabilities ordered the
DepartmenttoAOOAT A Ei I AAEAOAT U O OEEO I AOOAOS 4 EEO
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concern were very appropriate and welcome. It is not necessary to dwell on the significance of
food in all our lives, and the need to have enjoyable, nutritious meals to coritite to quality of
life.

A senior working group within Disability Services was formed to devise strategy, monitor
progress and taste the meals at Strathmont. Vegetables were a particular problem. Cooking
times at Highgate were reduced, to recognise thadt that they continue to cook during transit.
Food delivery schedules were also revised.

Menu items were reviewed by senior catering, professional and accommodation staff, and a
T O AARO T &£ EOAI O OEAO xAOA AAAT AA Tmiwére ©hove@ OA OAI
from the menu.

With these immediate measures taken, internal checks by Disability Services confirmed an
improvement in the quality of the food.

A follow-up lunch was attended by the Minister for Disabilities, the Chief Executive, the Pigbl
Advocate, the Head of Catering and others. There was a significant improvement in the quality
of food, which could now be readily eaten. Staff also reported an improvement on a daily basis.
Subsequent checks with some residents confirmed the positivahange.

The Department is doing substantial work to modernise the menu, and to replace the hot

O#Al AOT 6 OOAT OEOZABREIGAI OLEAQFAIA GxEITEH AO O1 OEAO
settings.

Ultimately, with the planned closure of Strathmont, he need to provide food will not continue.

However, even after the 32 residents due to leave in 2022012 have left, the remaining

residents will still be at the Strathmont site for a little while yet before it completely closes. The

work done in relation to food in the Department will ensure that they receive quality meals

during this time.
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Reviewing Programs and ldentifying
Unmet Need
Mental Health Services

Introduction

South Australia is now in the final stage of the Stepping Up Mental Health ActiBtan for Mental
Health Reform 200%Z2012. Implementation has led to extra funding of nomgovernment

services, the creation of new residential services as part of a Stepped Model (intermediate care,
community recovery centres, and intensive housing suppo)tand the rebuilding of Glenside
Hospital.

This year has also seen some welcome developments nationally with new Commonwealth
commitments to mental health funding.

Nevertheless, in spite of these developments and plans for the future, the situation reimsidire
for many people who have a serious mental illness and who are in need of housing, support
services, and clinical services.

Mental health reform has had to develop services from a low base, therefore what has been
done already can only be seen abé start of more work to create extra services, and transform
existing systems.

With the expiry of the Social Inclusion Board Action Plan in 2012, a new Action Plan for the
State will be needed in 2012. This will need to be resourced.

The observations nade in the 2009 and 2010 annual reports of this Office remain relevant this
year.

Past Observations and Recommendations
2009 Annual Report
1 The necessary success factors for implementation of the Stepping Up report were listed:
0 The effectiveness of early itervention provided by the system
o The impact of improved care for people who have chronic and complex needs
0 The reform of community mental health as the driver of the system
0 The effective use of intermediate care facilities
Currently reform is a work in progress.
1 Matters of concern

0 The lack of progress addressing the needs of Aboriginal people who experience
mental illness requires leadership at the highest level within Health.

o Transition difficulties because of a lack of access to lorigrm beds and 24hour
Aiii 61 EOU biI AAAROS 4EA TAAA O OECT O1 601 U
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described, as opposed to community places where staff visit and offer a lower
level of support that are not part of the stepped plan.

0 Lack of progress in the development odarly psychosis services.

i Forensic mental health

o James Nash House, the forensic mental health facility, is too small to cope with
demand

0 Atleast 60 beds, possibly 65, are required. Currently only 40 forensic beds are
available

0 The current James Nash Hese has an outdated custodial design, and needs to be
replaced with a more therapeutic design (whilst maintaining security) that is
usedin other states

0 The experience of inpatients in James Nash House was described living in this
outdated unit with design limitations.

2010 Annual Report
9 Aboriginal and Torres Strait Islander Mental Health

0 The concern of Aboriginal advocates was that Aboriginal people may not benefit
from the broad changes in the Social Inclusion Board reform.

0 A key report telling the stories of Aboriginal consumers through data collection
in December 2008 had yet to be released.

0 Progress in the area of Aboriginal mental health was described as painstakingly
slow.

0 The needs of specific population groups were discussed: in particular, yogin
Aboriginal people who were unable to access a culturally appropriate mental
health service, and older people who fall through the gaps created by the
artificial divisions between mental health, disability and drug and alcohol
services.

0 The components ofa policy response based on cultural respect were described.
An example was given of a muHievel approach to social justice, community
development, family wellbeing, and the provision of culturally appropriate or
adapted conventional therapies.

1 Early intervention

o The small Early Psychosis Intervention Service was recognised as a positive
development. However, the expectation of the model that one small service
OEOT OCE A OEOA AT A OPI EAG APPOIT AAE x1 Ol A
practitioners across the state was described as unrealistic and overly optimistic.

o Commonwealth investment was anticipated but the State should make further
investments so that youth, wherever they live, can access mental health workers
with early intervention expertise.
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0 The strategy of providing dedicated services for young people up to the age of 25
needed consideration. The success of such models elsewhere means that any
AAAEOGEIT 110 O1 1 AEA OEEO AEAT CA O1 AAAEA
also require justification.

1 Services for people with complex needs

0 Problems continue for people in need of highevel supported accommodation.

o 00T Al Al 6 EAAT OEZEAA ET 3! (AAI OEGO #Ii i
OEAO OEA bi OAT OEAT A O Al lsod)yisidrbicantO1 O £A
and remains current.

o]
[

o Circumstances of undettreatment can occur because some consumers receive
limited services.

o 3! (AAT OEBO TAx #7111 O01TEOU -TAAI T &£ #AOA x
initiative. This is a plan that offers to appoina care coordinator for all
consumers within 24 hours.

Governance and Implementation

1O 31 OOE | OOOOAT EA Ci A0 11 O1 AAGATT P A 1TAx bl Al
Plan, it is useful to consider the types of governance structures that gtit be needed in setting

an agreed direction and monitoring its implementation.

In Australia, there has been a move to separate mental health governance and accountability
from the general health system. The health system is so big, there is a risk in apheres that
decisions to benefit mental health services and their consumers may be affected by the other
pressing demands across the health system.

There is now a Mental Health Commission in Western Australia, and planning is in place to

establish a simiar commission in New South Wales by July 2012. A National Mental Health

#1 11 EOOETT xEI1 AA AOOAAI EOEAA xEOEET OEA O0OEI A
It is worth exploring the reasons for the development of such organisational structuredn New

31 O0OE 7A1 Abh EO EO AgbAAOAA OEAO A AT T 1T EOOEIT xE
deliver genuine accountability for the use of mental health funds. A taskforce conducted a

consultation on how a commission might operate.

The report of the taskforce listed the principles to be applied as: transparency, integrity,
openness, accountability, respectfulness, nepaternalism, consumetfriendly, and

inclusiveness. The commission should have the strategic capacity to identify gaps, be
independent, have a whole of government role, and consult with stakeholders. There was
divergence in the New South Wales consultation as to whether the commission should hold the
mental health budget. One view was that the commission should have an ovelgigle to

ensure that the mental health budget is dedicated and used for mental health (Taskforce to
Establish the NSW Mental Health Commission, 2011). The proposed commission will have
some form of community advisory council. A Bill will now be develagd for the NSW Parliament
to establish a commission.

Mental Health Serviceg OPA Annual Report 20192011




In Western Australia, the Mental Health Commissioner has a Mental Health Advisory Council

OEAO OODPDPI OO0 OEA #1 1T EOOETT80 O 1 A AAGAI T PET C |
government, articulating key outcomes, and providing ongoing performance monitoring for the

state (Mental Health Commission, 2011 (WA))

AEA #1171 117T1xAAI OE6O PI AT EO ARAOAOEAAA ET OEEO xAL
the Commission will have a truly whole of govarment mandate, will provide authoritative

advice to the Government and ensure a more transparent and accountable system so that we

ETTx xA AOA CAOOET ¢ OAI OA A O 1060 ET OAOOI AT 606
In South Australia, we could benefitrbm this transparency and accountability. We do have

some protections but they are not systematic. The Public Advocate has a role reviewing

POl COAI © AT A EAAT OEAUET C CADPOS 4AEEO !''T1T OA1 2ADPI
5D6h OE Aonerfoi SodmQr@lEsion and the Social Inclusion Board had a role monitoring

the implementation of its plan. This will not be the case in the future, as mental health services

develop their own plan. The AuditorGeneral might be another official to moitor reform, but

unlike some other states, in South Australia the AuditeGGeneral does not have a performance

audit role, so cannot take on audits that consider the delivery of policy objectives.

A state Mental Health Commission does not mean more burgaats. Current policyofficer
positions in mental health in the Department could be reassigned to a commission. Money
needs to be spent on actual delivery where possible, and it would not be desirable to establish a
new entity if it could not be done byredirecting existing resources.

However, by moving current planning and monitoring tasks to an independent structure, the
process of developing plans is likely to be opened up and performance audits could be public,
even though the actual work might be doe by many of the same people who do it now within
SA Health.

Accountability for mental health funds and the delivery of policy objectives

With respect to financial accountability, it is possible to contemplate how a commission might
function differently to the current structure using an example of enveloping and protecting
funds. Stepping Up Report Recommendation 11 was a key one:

The community mental health service should hold and manage funds that are
linked to reform. Transition funding and the reirestment of funds that can be
freed up through implementation of the Plan must be enveloped and managed
carefully. The arrangements will require extensive discussion and the
development of a detailed model to ensure rigour and accountability.

This particularly refers to the recurrent funds freed up through the closure of Glenside beds.
The Public Advocate has been reassured that the enveloping and protecting of these funds
occurred, and has no reason to doubt these reassurances. At times, this Office luaglpred this
guestion as we have advocated for clients who have spent hundreds of days in acute wards
through lack ofreadily available high level supported housingr long-term. A Mental Health
Commission would have financial auditing expertise on itstaff so that it could sign off
independently when this has occurred, and mental health funds atien clearly seen to be
protected both at a state level, and within the local Health networks that manage day to day

budgets
Annual Report 201(;2011 | Mental Health Services



Retrospectively, it is possilte to see how a statdbased mental health commission may have
EAI PAA AOET ¢ O 1T EZA 2AAT 11 AT AAGETT w A£OI T OEA 3
The Chief Executive of the Department of Health should take direct leadership
responsibility for ensuring system redign benefits Aboriginal people. A
leadership group will be required who will undertake strategic audits of
progress against key measures and report to the Chief Executive on progress and
options for improvement.

Driving such reform could be anotherroleEl O A AT 11 EOOEIT T 8 y £ OEA x1 O/
OEA $APAOCOI AT O T &£ (AAI OE6 AOA OADPI AAAA xEOE O- Al
recommendation from nearly five years ago is still relevant today and may work better in a

commission structure than a d@artmental structure.

4EEO OAAT I 1 AT AAOGETT A1 O OAZEAOO O AOAEOET ¢ AT A
intended to demonstrate progress towards real outcomes rather than simply describing actions
or programs started. Such auditing work would idedl U A£EO xEOEET A AT i1 EOOEI

A South Australian Commission could be established at minimal financial cost (by redirecting
existing resources from the Department of Health) yet provide independent transparency. The
Commissioner could be accountale to a Board, as well as to the minister and parliament.
Mental health plans, prior to presentation to the minister would be scrutinised by a board or
advisory committee of consumers, carers, practitioners and community members with key
areas of experise. This would replace the current system of scrutiny and sigoff by a portfolio
committee of executives in the Health Department who would currently consider such plans.

Consumer and carer participation would be intrinsic to a legislated mental heddtcommission
structure. A commission could be designed to give consumers and carers actual power within
the decision making structure rather than simply be consulted. South Australia at this time does
not have an agreed consumer and carer participatiomdmework for mental health services
across the state. Establishing a commission could enable the transparent participation of
consumers and carers at the highest levels of policy setting and organisation decision making.
An idea from NSW is to make a ledjrequirement for either the commissioner or one of the
deputy commissioners to have had a lived experience of mental illness.

Critically, the commission would have an across government mandate, which is necessary for
dealing with the many dimensions toinproving the lives of people who experience mental
illness.

It is always necessary to be reflective when considering solutions that involve reorganisation.
There have been so many reorganisations of our general health system already in recent years
that have dubious benefit, so one has to be careful in proposing another for mental health.
Braithwaite et al. (2005) have written about the lack of evidence for the perpetual
reorganisation of health systems. Arguably, the place of mental health in wider natial health
reform has been uncertain. Yet with this background, it can still be argued that with a separate
mental health commission at a national level it could make sense to have parallel commission
structures at a state level.
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The Office of the Pulit Advocate has not as yet formally put these ideas to the Government, but
presents this issue in this Report for consideration. This is relevant now more than ever, given
that we now need a new South Australian mental health plan.

Within the Department of Health, structures have been undergoing changes. In 2001, the then
government created a single position of Director of Mental Health following the Brennan Report.
In late 2006, during a reorganisation, the former Chief Executive of the Department of &lin

split the position into two ? creating a Director of Mental Health Policy and Director of Mental
Health Operations, each reporting to separate executive directors of different divisions, further
enmeshing mental health within the SA Health structureThe current Chief Executive has now
created an Executive Director position as a single point of leadership for mental health.

The proposal to create a commission simply extends this process further.

Potential impact of a national commission on state servi ces

Even without a state Commission, it is reasonable to expect that the National Mental Health
Commission should provide extra accountability for statébased services. This Office would like
to see the National Mental Health Commission set key benchmarks targets in a blueprint: for
example, with respect to gap areas such as number of mental health workers, the number of
high-level supported accommodation places, and the number of forensic mental health beds.
Once a blueprint target has been agreed op, it has to be achieved in an agreed timeframe.
Currently there are few ways to resolve disputes on what a target should be.

As the national commission is yet to start, it is not possible to say whether it will develop a

Al OAPOET O A1 O hedittsérdoks oEndtd Hthd cdmmiddion were to set targets, it
would be an advance on the existing National Mental Health Report process that has been in
place since the National Mental Health Strategy has been managed by the Commonwealth
Department of Health and Ageing. The current reports describe performance, but they do not
set a benchmark. So, for example, the latest edition of this report published in 2010 tells us that
South Australia had midrange per capita spending in 200708 of $167.25 perperson compared

to a national average of $151.63 and that South Australia also has the highest number of clinical
staff employed in ambulatory care than any state (52 per 100,000 people vs. a national average
of 44). Yet, being average in funding or hiang more workers than other states, does not help

set priorities, particularly when all states could do better.

A National Mental Health Commission woul@lsobe in a position to prioritise Aboriginal mental
health, set targets and audit progress

New Canmonwealth funding
In March 2011, the following new services were announced by ministers Butler, Roxon and Hill
to be funded by the Commonwealth (Department of Health and Ageing, 2011):

- Supported accommodation services in metropolitan and country areas support
people with a mental iliness after they leave acute care 80 bed equivalent

- Mental health subacute early intervention care across three crisis respite units in the
metropolitan area to ease pressure on families caring for a person with a menifhess
? 24 beds for intervention services
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- Two new country mental health rehabilitation centres, similar to those already

operating in metropolitan Adelaide, at Whyalla and Mount Gambier to provide

OAEAAEI EOQAOQETT 0OO0ODPDI 00 Alieb0 20bedddcros fvd $xésA6 O ET |
- Youth subacute inpatient services, in either a hospital or community setting, for young

people experiencing early psychosis aged 16 to 24 years 15 bed equivalents

- Mental health forensic subacute stepdown unit 2 10 beds and intensive rehabilitation
services

- Mental health subacute early intervention homebased services providing arounethe-
clock assistance in their own homes to people in crisis 10 bed equivalents

These are excellent initiatives and serve to bolstehe Stepped Plan of the Social Inclusion
Board.

The provision of round-the-clock crisis assistance to people in their own homes may also be the
base for more 24hour crisis services. Currently, consumers and carers need to present to
hospitals after approxmately 10p.m. for an emergency service because mobile mental health
teams cease to operate at this time. Providing ten Zdour hospital-at-home beds may allow the
services to develop other 24hour emergency services.

The initiative to provide 10 step-down forensic beds is a positive addition. Until now, forensic

Al 1 00i AOO EAOA AAKEBAAOAAT DAT OEAADPOET O O AEOAE/
10 new purposely-designed beds should be a welcome addition. Having said this, the step

down beds ae not a replacement for regular hospital beds, so the expansion of James Nash

House described in previous annual reports is still required.

However, the funding creates a dilemma. These Commonwealth funds are allocated to specific
projects that have ben typically funded by states in the past. To what extent is further
expansion in these areas the responsibility of states or Commonwealth? This raises questions
for us as an advocacy agency. Any extra funding from the Commonwealth to mental health
should be additional to funding that the states would have committed anyway. There should
not be service substitution either. Existing state places (such as supported accommodation)
should continue to be funded, and Commonwealth places should be in additianhistorical

state numbers.

It is hoped that the National Mental Health Commission will help clarify the responsibilities of
the states and the Commonwealth. ldeally, a funding formula might ensure that funds are
available, and then can be systematicglincorporated into state mental health strategies. If a
blueprint with targets is established, then Commonwealth and state governments could work
together to achieve such targets and ensure a common priority for filling gaps.

In May 2011, the Commonwealtt announced a substantial new investment in mental health
services. These services were described in the Commonwealth Budget Papers and in a detailed
statement on National Mental Health Reform by the three relevant Commonwealth ministers
Roxon, Macklinand Butler (Department of Health and Ageing, 2011). The full package will not
be discussed here, but the programs funded are listed in the next table. Significantly, once again
careful population planning is required to ensure that these initiatives areolled out based on
population need, and are complementary to existing state services.
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May 2011 Commonwealth Budget Measure

Coordinated care and flexible funding for people with
severe, persistent mental illness and complecare needs

Expanding the support for dayto-day living program to
meet demand for services

Expanding community mental health services more
personal helpers and mentors and respite services

Expansion of ATAPS (Access to Alliékychological
Services)? more services for children and families,
Indigenous people and other hareto-reach populations

Establishment of a single mental health online portal

Adjustment to the Better Access Initiative» two-tiered
rebate for treatment plan sessions (this affects general
practitioners)

Cap allied health sessions to 10 from 12

Health and wellbeing check for 3year-olds; and expert
group in child mental health

Family Mental Health Support

Australian Early Development Index (AEDIY ongoing
national implementation

Social Engagement and Emotional Development (SEED)
survey of children aged 814 years

Headspace» funding to provide additional and sustainable

youth mental healthcentresand reduce waiting times
Additional Early Psychosis Prevention and Intervention
Centres (EPPIC)

National Funding over 5 years
$343.8m

$19.3m

$208.3m

$205.9m

$14.4m
-$405.9m

-$174.6m
$11.0m

$61.0m

$29.7m at no net cost to the
budget

$1.5m at no net cost to the
budget

$197.3m

$222.4m

A National Partnership Agreement on Mental Health (money $201.3m

for states for accanmodation and assisting people who
present to emergency departments)

Increased employment participation for people with mental

illness

Establishment of a Natnal Mental Health Commission

Continuation of Leadership in Mental Health Reform:

information and evidence to support national mental health

reform and accountability

Strategic investment in mental health researh priorities

through the National Health and Medical Research Council

(NHMRQ

$2.4m plus substantial new
investment in Building

package
$12.2m

$56.8m at no net cost to the
budget

$26.2m at no net cost to the
budget

Figure A5 Commonwealth Budget Measures
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In the context of the Annual Report of our Office which focuses on state services, one item
deservesspecific mention OEA HEAAAOAT [T ET EOOAOOE OAAIT CclT EOQET 1

The Australian Government has identified significant service shortfalls, which

impact on the ability of Australians with mental illness to receive assistance and

recove in the community. An analysis of state data suggests that, nationally,

only approximately a quarter of the demand for supported accommodation

services is met. Such services are linked to clinical support and help reduce the

number of people having to g hospital emergency departments, particularly

for avoidable reasons.

There is also a shortage of clinical specialist mental health services in the
community to help people manage their illness and recover in the community.
There is only 62 per cent of ¢hestimated number of workers required to deliver
services, and inadequate capacity in specialised child and adolescent services
and crisis response services, both run through the states and territories. This
shortfall is producing a crisiglriven mentalhealth system in which people are
turned away from services until they are unwell enough to warrant hospital
admission. The acute system is not well equipped to meet both the health and
non-health needs of an individual.

Ministers Roxon, Macklin and Butl¢Department of Health and Ageing, 2011)

The Commonwealth will provide $201.3m over five years for a national funding pool for states
and territories to bid through a competitive process. Priority areas will be accommodation
support, and presentation, adnssion and discharge planning in emergency departments
(Department of Health and Ageing, 2011).

Presumably, on a population basis South Australia might expect to get about 8% of this amount,
although because it is a competitive process we may get either necor less than our population
share, depending on the quality of our bids for the funds.

This investment, even supplemented with the extra places and services earlier this year, will be
insufficient to meet need.

This is why the next South Australian meral health plan will need to be funded. It has now
been many years since mental health services had a significant new injection of recurrent
funding for new services? a process that began with the work in 2005 of then Minister Lea
Stevens in funding extranental health workers, and making a on@ff $25m commitment to
non-government funding that later became the basis for additional recurrent funds.

The priorities for new state investment can be readily identified. Our Office would nominate the
followin g areas: making services culturally safe and accessible for Aboriginal people, expanding
supported accommodation, increasing the number of clinical mental health workers, expanding
all parts of the forensic mental health services, providing additional seiees in rural areas for
people of all ages but particularly for older people and further developing services for rural
young people.

In its 2011 Budget, Victoria announced new state investment in its mental health services. Itis
now timely for South AW OOAT EA O1F AT 1T EEAxEOA O1 AT i bl Al AT O
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Aboriginal and Torres Strait Islander Mental Health
Our 2010 Annual Report considered the need for urgent action to catch up in our responses to
Aboriginal Mental Health.

Some of the recormendations of the Social Inclusion Board relating to Aboriginal mental health

have been cited in the previous section. These recommendations were in response to concerns

from Aboriginal people that they could miss out on some of the advances from the Pldat the

CAT AOAT ATi1 O1TEOU xi Ol A OAAAEOAS 4EA "TAOA xAlC(
We know that there has been work under way from within the Department of Health following

OEA OAI AAOGA 1T &£ OEA 03011 AOU 2D @D g# I3TOADIAGAGRI 1! &
Health, 2010).

In terms of outcomes on the ground, we observe good work that has happened locally.

Innovative and wellrecognised mental health work is undertaken either within Aboriginal

health services, individual mental healtkclinics, or through partnership arrangements between

Aboriginal health and mental health sectors. While the best approaches are most likely to come

from practitioners at the coalface working with their local communities, there is still a need to

have astrong statewide drive to provide culturally safe services everywhere. This is because

service responses are patchy in different regions, and even the exemplar services themselves

can be overwhelmed by demand.

Our Office hears from Aboriginal people antimilies looking for clinical services at a time of
need, who cannot readily access the type of service they need.

In the situations that we hear about from families or workers, the reasons why people cannot
access services fall into three categoried he first is that the services are simply not there, or

are overwhelmed by demand. The second is that the personal needs of the client can cross a
number of different service boundaries (e.g. mental health, disability, and drug and alcohol)
leading to uncertainty as to which government department is responsible. The third and
significant reason is that services are available but are not known by community members to be
culturally safe. Cultural safety is needed for communication, understanding, accuratiegnosis
and effective therapy.

Every service should take steps to be culturally safe. Steps that are practical and achievable can
be taken in conjunction with local Aboriginal people. Best practice examples can be found in

our state, and there are ao excellent resources available to inform practices, such as a
OOAOOAT OEAI 1111 COAPE O71 OEET ¢ 41 CAOEAOG ! Al OECE
and Wellbeing Principles and Practice (Purdie, Dudgeon and Walker, 2010).

While all practitioners should practice within a cultural respect framework, there is a need for
Aboriginal people to be in professional role® trained as doctors, nurses, allied health staff and
Aboriginal mental health workers or health workers. The latter professional grops offer a way

to train people quickly so that workers can be deployed in clinics and hospitals. Access to
Aboriginal mental health worker and Aboriginal health worker expertise can be limited in many
places. The workforce needs to expand, and this reges new Aboriginal health worker and

mental health worker positions to be created in different regions.

Even when a service is adequately staffed, it is not possible for Aboriginal health workers to be
the primary worker for all Aboriginal clients. Thee are other approaches. For example, an
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members of the team, using a consultancy model.

There will be opportunities soon to employ more Aboriginal people in metal health services.

The newly funded services listed in the previous section will need to employ staff. This can be

an opportunity to increase the number of Aboriginal health professionals of all disciplines and

in particular take on Aboriginal healthworkers.

New services can also be placed in areas that can be accessed by Aboriginal communities, and
have some of their work directed specifically to those communities. Aboriginal health care
organisations can act as a base for some services, and carpleferentially given the contract

for some services such as those delivering supported accommodation, rehabilitation, or early
intervention services.

Beyond pointing out these broad possibilities, our Office does not seek to put forward specific
solutions, although we are in a position to hear about the gaps that need to be filled. The specific
solutions need to be determined by communities and services working together. They may

have common features, but could also differ from place to place.

At a state-wide level, it is still possible to have specific actions, agreed outcomes, and auditing of
results, so that approaches can be properly refined, and progress measured.

At times, our Office has been advised that our concerns regarding Aboriginal ment&alth will
be met in ways other than direct service reform.

For example, the needs of Aboriginal people will be addressed through acregsvernment
action to assist communities, and thélealth Departmentcan take a lead.

We acknowledge the need for arbad approach. Our 2010 Annual Report cited a model that
looked at the need for action at several levels. Acknowledgement of history, a social justice
approach and reconciliation can empower communities, overcome disadvantage, and these in
turn will pre vent illness. However, they do not mitigate the need to deliver culturally safe

mental health services for people who need services now, or to have adequate levels of
specialist services available in the future.

4AEEO EO 11 O ZIAO &Arnddnkylapfroddids. @rieviding culturally safe specialist
services: it is a case of doing both. The broader society measures would be led by communities
and supported by government. However, these measures are not a substitute for providing a
basic sewice.

It is also noted that an Aboriginal mental health response was not funded as part of the
T OAOT I AT O8O OAOPI T OA OF 30APPEIC 5b8
The responseof our officeto this is twofold. Aboriginal mental health should be part of core

business for all service® not just those specifically funded for the purpose. The Social
Inclusion Board had wanted a leadership group to oversee this work across the sector.

The second point though, is that if the funding argument is correct, now is the time to inject
fundsinto existing services to improve accessibility, and new services should be specifically
commissioned to reach out to Aboriginal people or in some cases be operated by Aboriginal
health services.
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Finally, it is worth noting that the Governmentacceptedh 1 I t1p | £ OEA 31 AEAI ) 1A
recommendations, including Recommendation 35 of the report. This was a specific
recommendation that would require funding, both for building and for staffing:

Establish a specialist service for Aboriginal peopleddocate it at Glenside. €o
location with the other specialist services proposed for Glensidiecluding the
drug and alcohol service and the early psychosis servigéll benefit Aboriginal
people. The specialist service will be supported by a dedicatedaieh effort in
Aboriginal mental health care.

There has been no specialist service established. The Rural and Remote Unit at Glenside
Hospital does have a highly regarded Aboriginal mental health team; however, this was
operating before the Social Inclgion Board report.

This existing team could be the nucleus of a specialist service that supports both metropolitan
and rural and remote programs across the state.

4EA "TAOA A1 O OAATI 1T AT AAA A AAAEAAOAA OAOAAOAE
investment in Maori mental health research that has allowed New Zealand to apply eviderce
based Maori models into practical service delivery (Social Inclusion Board, 2007).

It is possible to imagine a research institute following a research agenda determined the
Aboriginal community. This could be developed closely with services to provide an evidence
base to inform practice, and be linked to existing Indigenous health research units at South
Australian universities. A successful program would leverage furdr investment from
competitive research funding sources, and might link with national institutes that have
successfully brought together Aboriginal organisations, researchers and government agencies.
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Services for people with complex needs
In 2009 and2010, we have included a transition table for Glenside beds. This has been updated
below.

Pre-existing prior to 30 June 2010 Completion of reform Completion of reform
reform 2 as per original plan 2 current estimate

2007 by OPA

Traditional extended 129 40 0 0

care beds

New secure extended 0 0 30 40

care

Community recovery 0 60 60 60

centre

Supported 0 ¢m4EAD' 1 AT & 73 20

accommodation with 24 was used for this

hour on-site support purpose)

(Burnside Housing and

Accommodation Support

Partnership)

Supported 53 plus

accommodation, 5

hours support, increased

up to 24 hours if

required

Metropolitan Housing

and Accommodation

Support Partnership

TOTAL (beds or places) [Ri¥ie) 120 163 173 If metro HASP

counted

120 if metro HASP not
counted

Figure A6: Transition in longterm bed numbersrelated to the redevelopment of Glenside Hospital

Figures for the planned final number of beds obtained from Stepping Up brochures, Government of South
Australia, Feb2007, June 2007, August 2007 and updated brochure April 2008. New Commonwealth
funded places are not included in this table

This has been modified to reflect the rotout of supported accommodation. The issues of
supported accommodation are discusseth more detail in the section of this Report on
Promoting Rights

Perhaps for future auditing purposes, a National Mental Health Commission might set
definitions and benchmarks for what constitute different levels of care. At question is whether
the carelevels provided by the Metropolitan Housing and Accommodation Support Partnership
(175 hours, increased to 24 hours support with approval) are sufficiently high to allow these
places to be included in the replacement Glenside beds in the Stepped model.
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This also has implications for how the 80 new Commonwealtbupported accommodation

places are counted. While these new packages will certainly offer high levels of support, there is
an argument that they be counted with community support packages rather timacounting them

with the Glenside replacement services. If counted as part of the Stepped Plan, they increase the
Supported Accommaodation places to 153, and overall bed replacement number from 173 to

253. Once again, the sector could benefit from agreedunting rules so it can be determined

where new services are placed within the Stepped model.

Forensic Mental Health
The planned addition of 10 forensic stegdown beds, provided through Commonwealth funding
is a positive development.

However, the probkems of lack of inpatient beds and forensic prison inreach and community
services remain.

An urgent solution is needed to increase forensic inpatient capacity, as discussed in the 2009
and 2010 annual reports.

In addition, existinginpatient cell-like beds need to be rebuilt, along with the building of new
additional beds.

There is widespread understanding of this gap and the need for action yet currently, no further
funding has been allocated to expand and rebuild inpatient services beyond that requiréal
move 10 existing beds from Glenside to Oakden, and undertake some refurbishment and
maintenance on the original building but not fundamentally redesign it.

Our Office considers the need for progress in this area critical, along with associated needs to
develop a forensic disability service.
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Reviewing Programs and ldentifying
Unmet Need
Justice for People with Disability

Introduction
The development of a Disability Justice Strategy could improve all aspects of the dealings that
vulnerable people havewith the law.

In 2011, the lack of justice for people with a disability was a significant issue of community
concern.

There is no single answer to delivering justice for people of all ages who have a disability. What
is needed is a system reform. Oudffice becomes involved in situations where people with
disabilities are victims of crime, and other situations where people have been accused of
committing the crime. We hear the views of people and their families as well as the opinions of
professionals working in disability, health and justice, about what our systems currently do and
fail to do. There is no doubt that from these conversations, and from reviews in other states and
literature publications, work is needed to address each step of the walgrough the justice

system. All parts need to change and work together. The answers are known, and documented
in the literature but need a strategy driven across the community to make them happen.

Such a strategy should be inclusive of the needs of attrisk people who have a disability,
including people who have a psychiatric disability. It will have many common features with
strategies to give justice to older people, and should work alongside such an elder abuse
strategy, developing common approacks to minimise duplication. Similar issues can arise in
responding to elder abuse, as occur with the abuse of vulnerable younger adults.

For victims of crime, such a strategy can aim to improve the prompt recognition of criminal
behaviour, rapid reporting to police, the expert collection of evidence, and the taking of robust
statements at the time of a crime that will inform the Court. The latter can be particularly
important to victims with a cognitive impairment who can accurately describe events at the

time but may be less clear as time goes by. Also recognised as important is the preparation and
support of victims in court, a vigorous prosecution of perpetrators, and the recognition of the
special needs of victims who have a disability when they attelncourt and give evidence.

For victims, a disability justice strategy can be part of an overall adult protection strategy that
aims to prevent crime and abuse in the first instance (this is discussed in the Rights Protection
section of this report). A &ilure to prosecute perpetrators can mean that the deterrent effect of
being caught and punished is minimised, and perpetrators may then prey on vulnerable people
in the belief that they will not be caught.

For people with disability who are accused of c ommitting a crime , special assistance may

be needed when interviewed by the police and then through the court process. There is a risk

OEAO &£ O T ATU PAIBPI A xEOE EIT OAT 1 AAOOAT AEOAAEI EC
admissions of guiltfor crimes that they did not commit. For others, it is essential that existing

options such as the use of the mental impairment defence and court diversion programs are
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fully used. Yet, we hear of people with an intellectual disability or brain injury &&nding court
and convicted for offenceseven when they may have been found incompetent in similar
situations in the past. Itthe question was fully considered thg most likely would be found
mentally incompetent.

It is important to note that South Austilia is not alone in seeking to improve practice in this
area. This is a national and international problem. While there is a need for improvement
across the sector, there are also examples of excellent practices in this state. Clients of our
Office hae valued the work of highly skilled, compassionate officers of the Sexual Crimes
Investigation Branch of the South Australian Police who have interviewed them. The staff of
Yarrow Place, the rape and sexual assault service, provide a very effective angpsrtive
service at a difficult time, and will work with the needs of a victim who has a disability. The
Health and Community Services Complaints Commissioner can give victims and families a
chance to follow up allegations, and can conclude that serioabuse has occurred, even when
the allegations may not be prosecuted in a criminal court. Yet the ability of such good work can
be limited if crimes are not recognised early and promptly reported so that evidence can be
gathered, and then taken to court wh all relevant evidence considered.

Observations and Recommendations in Previous Annual Reports
Justice related issues have been considered in reviews of adult protection issues in past reports.

2009 Annual Report

1  While the topic of abuse of vulnerablgeople in other states has been a major issue, the
lack of public reports of assault, abuse and neglect of vulnerable people in our State is
likely to be due to systems issues. We do not have the same strategies in place as other
states to ensure that peple can safely come forward with their reports, and that
incidents are detected and police advised.

1 South Australia does not have mandatory reporting to police of sexual assault and
serious physical assault, within disability services.

1 Mandatory reporting of abuse should occur in governmenfunded or government
operated disability accommodation, as it occurs in aged care.

1 South Australia needs forensic disability services that can provide best practice
interventions for people with a disability who might harm others, and therefore reduce
the risk to other people with disability who can often be the victims of such crimes.

2010 Annual Report

9 Disability Services agreed to develop a single policy on the prevention and response to
abuse to apply to both goverment-operated and governmentfunded services.

1 The Health and Community Services Complaints Commissioner and the Office of the
Public Advocate worked together on individual client matters concerning abuse and
assault of vulnerable people who are under theugirdianship of the Public Advocate.

1 As aresult of investigations, the Health and Community Services Complaints
Commissioner had concluded in individual matters that serious sexual or physical abuse
by a staff member did occur, although the police may nbtave been able to lay charges.
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Background on disability justice issues
This topic has been widely reviewed by law reform commissions, expert bodies and academics.
There have been a number of similar interventions recommended.

The Australian Institute of Family Studies published a significant review on sexual assault and
adults with disability in 2008. This report by Murray and Powell (2008) identified best practice
to enable recognition, disclosure and a just response.

Research consistently finds thapeople with disability are victims of sexual assault at a higher
rate than the general population. It cites three main groups of offenders against women with
intellectual disabilities:(i) for women in residential settings, male residents; (i) family
members, including intimate partners, ex partners, fathers and step fathers; and (iii) staff of
residential care facilities or disability support services (Murray & Powell, 2008). This is
consistent with the experience of both male and female clients of o@ffice who have been the
victims of an assault.

Murray and Powell (2008) describe barriers to reporting at a societal, organisational and

ET AEOEAOAT 1 AOAI 8 4EAU AEOA +AEIT OU AT A #11T1TAIT 1L
emerged consistently: womerwith intellectual disability are promiscuous and the
Al i pl AET AT 080 00T OU EO 110 A AOAAEATI A AAAT O1T O | -

now to see these myths applied to both women with disability and mental illness who have
alleged assaultm a residential facility. A further gap is the lack of sexual education provided to
both men and women with disabilities so that it is possible to understand and then talk about
what has happened.

Gaps can occur in policies. Effective policies can ensuhat there is appropriate early
assistance sought from sexual assault referral services, which in 2011 has not always occurred
in our State. Similarly, employment policies must ensure that there are appropriate screening
checks of staff who work with vunerable adults (Murray & Powell, 2008). While police record
checking occurs in South Australia, checking for other unresolved disciplinary matters that may
be relevant is variable.

With respect to the inadequacies of the criminal justice system, an Amean review states that

OOEA 1 EOAOAOOOA OAAI O O1 AITT EZEOI OEAO AOEI ET Al 7
victim is cognitively disabled, but it takes specialised training and may involve additional

ET OAOOECAOEOA AT A bOI diid 20010 iTheEe Asino réado® WH) €uéhA 06§ 0 AOAC
training and extra resources should not be applied. Petersilia (2001) also noted the need for
OOPAAEAT AAATIT 1T AAQGEIT 06 CEOAT ET AT 600 OiF ETAIC
understand what is being aked during investigation and options of clearing courts and using

videotaped evidence.

The next table summarises a range of practical procedural and educational strategies that might
improve justice for people with disability who have been the victims of aexual assault, once
again collated by Murray and Powell (2008)
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Summary of Key Policy Recommendations for the Criminal Justice System

Made by the Victorian Law Reform Commission Sexual Offences reports, NSW Committee on
Intellectual Disability and the @minal Justice System, plus several other research reports.

Collated by Murray and Powell (2008)

U Ensure responding police have had training or expertise specifically in identifying and interviewing people
with differing functional needs due to disability

U Consistent use of videeand audiotaped evidence

i Coordination between police, sexual assault support workers, intellectual disability rights services and
other relevant disability support workers

U Additional training for independent third persons (ITPs) specifically regarding sexual assault

i Systematic monitoring of matters which are not investigated, or where a report is made but a statement is
not taken, and the reasons for this

iU &1 AGEAEI EOU ET OAEET ¢ OEA OOAOAI Alsudh ad limitell BoAderitratibnA
memory impairments or need for communication aids

Court preparation

i Planning and preparation to ensure that the victim feels prepared, including a visit to a court to familiarise
them with the environment and procedures

i Coodination and pre-trial conferences between sexual assault support workers, witness support staff at th
Office of the Director of Public Prosecutions (DPP)

U %PPbAOO xEOI AGO OADPI OO0 OI OEA $00 11 OEA sGédhdda i
needs or difficulties that they may experience in being a witness
Supporting victim/survivors in court

ua )T Al 6OET 1T 1T £ AgPAOO xEOT AOO OAPI OO0 AAOI U EI OE
abilities and disabilities that may affect their giving evidence

i A clear mandate, rather than discretion, for the Courts to attend to special needs of a victim/ survivor with
AEOAAEI EOU OOAE AOd OAZOANOAT O AOAAEO ET CEOEI C
sitting with the witness, physical modifications such as wheelchair accessibility, use of speech therapists t
assist communication, willingness of the court to use plain language and short sentences, use of special
provisions such as closed circuit televisiod T A OAOAAT 6h Al T OAA Al OO0 xE/

Figure A7: Summary of Key Policy Recommendations for the Criminal Justice System

Law Reform 2 making sexual abuse of vulnerable clients by staff a crime

In NSW, it is a criminal offence for disabilitystaff to have sexual intercourse with a person in

OEAEO AAOA xET EAO A AIClI EOEOA Ei PAEOI Al 08 4 EEC
The offence is created by the NSWrimes Act 1908ection 66F. It is an offence to have sexual

intercoursex EOE A DPAOOIT xEAOA OEA AAAOOAA EO OAODPI T OF
generally or at the time of the offence). This can be in the course of a program at a facility or at

home (Judicial Commission of NSW, 2011).

Originally, the provisions of theNSWCrimes Act 190@pplied only to persons with an
intellectual disability. Following the NSW Crimes Amendment (Cognitive ImpairmentSexual
Offences) Act 2000 EA OAOI OET OAi1 1 AAOOAT AEOAAEI EOUS xAO
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and the provisions now apply to people who experience an intellectual disability,
developmental disorder (including autism spectrum disorder), a neurological disorder,
dementia, severe mental illness or a brain injury.

South Australia does not have such a statute.

The operation of this statute in NSW would need careful review, if it were to be replicated in
South Australia.

It would seem, however, that it could act as deterrence to perpetrators who choose to take up
employment and other positions of trust with vulneable people, for the purpose of committing
sexual abuse and assault. Such a statute would have been of assistance to some clients of our
Office who have wanted justice, and may have helped prevent the crimes if it had been in place.

Section 66F of theNSV Crimes Achas a second component that makes it an offence to have

sexual intercourse with a person who has a cognitive impairment, with the intention of taking

AAOAT OACA 1T &£ OEAO PAOOIT60 Aici EOEOA EI PAEOI AT O
This is smilar to an existing provision in the South AustralianCriminal Law Consolidation Act

(CLCA), 1935Section 49 (6) provides that:

A person who, knowing that another is by reason of intellectual disability
unable to understand the nature or consequencésexual intercourse, has
sexual intercourse with that other person is guilty of an offence. Maximum
penalty: Imprisonment for 10 years.

However, this provision, which can apply to a broader range of people, not just people in
authority, does not in itsef offer the same potential deterrence to staff as the extra NSW
provision we do not have.

Indeed,CLCAs49 (6) may be of limited benefit. In 2004, lan Bidmeade made the following
observation referring to CLCAs 49(6) in a handbook prepared for the then Itellectual Disability
Services Council:

This section is worth debate. It is really a lesser offence alternative to a
charge of rape. It aims to cover the situation of defective consent, rather
than no consent, although, arguably, consent without understanglis no
consent at all. In a sense, it protects the exploiter from a rape charge, if it
does anything at all. It would seem not to provide any special protection for
the person with disability and it may encourage some to prevent people
with intellectual disability from expressing their sexuality. It also tends to
assume that such persons are not capable of understanding the sex act.

In summary: South Australia could benefit from a review of the existing provision, as well as the
addition of an unequivoal criminal offence to cover the actions of disability and other staff in a
position of authority.

A review of s 49 (6) could ensure that it does properly protect vulnerable people, does not
unintentionally assist exploiters avoid a rape charge, or limiexpression of sexuality in non
exploitative relationships.
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Specific issues related to people with disability who have been the victim of an assault

During 201072011, there was significant contact between the Department for Families and
Communities, the HAT OE AT A #1101 O1 EOU 3AOOEAAO #1 i Pl AET 0O
(AT1TAEATh #EAEO 1 £ OEA -ETEOOAOBO $SEOAAEI EOU ! AC
has contributed to the development of a new policy for use by disability services.

Matters have also been raised with mental health authorities, and the suggestion put to them

that South Australia needs a sexual safety policy to prevent and respond to assault and

exploitation in mental health facilities. Male and female clients of supportegsidential

facilities can also be fearful for their safety in a shared environment.

The following are some of the issues that have emerged in a small number of individual matters
for both advocacy and guardianship clients. As suggested in past reponge consider that the
true frequency of abuse in South Australia remains unknown, as there is a need to improve
systems for identifying and reporting abuse.

Contacting the police to discuss a matter vs. formal reporting.  Petersilia has described how

crimes against people with disabilities can be truly invisible. Crimes can be defined as abuse or

neglect and followed up through administrative channels rather than police investigations.

#OEI AO AOA 1 AAAT T AA OET AEAAT @66 ET OEAOA OAAT AOE
A lack of a formal report has prevented a timely analysis of some events by local police, as well

as consideration by the specialist officers of the Sexual Crimes Investigations Branch who

automatically review reports of alleged sex crimes. It can alsnean that forensic evidence may

not be collected.

A decision as to whether a crime has been committed may require further police investigation

AT A Oi i AGEI Abh DPOiT ZAOOCET T Al AAOGEAA AAIT 66 A PAOOI
matter is not formally reported, so any possibility of charging a person for rape or an offence

under the CLCA s 49 (Ghaving sexual intercourse with a person who has a disability knowing

that they may not understand the consequences) might be lost.

It should be mack clear that in the instances we are aware of, involving both disability and

i AT OA1 EAAI OE OAOOGEAAO OEAOA EAO AAAT OAT 1T OAAODS
Generally, a senior administrative or professional person has phoned police tisduss whether

a matter might be a criminal act for the police to manage, or a matter of unprofessional conduct

to be dealt with by the organisation. As a result of these discussions, it has been concluded in

these instances that matters are not criminaind a police report is not made.

What should occur is that a formal police report be made so that the question of criminality can
be carefully and formally considered as described.

In contrast, the CommonwealthAged Care Act 199Fas a requirement formandatory reporting.
Even when consent issues are unclear, the nursing homes will make a report because of this
requirement, rather than try to reach their own conclusion about what has happened. As a
result of this, we have seen prompt reports to the gice made by nursing homes on specific
matters regarding both sexual and physical abuse in aged care. Immediate police investigation
can be valuable, and information uncovered has assisted not only with police action, but
enabled our Office as guardian ttake immediate steps to protect individuals.
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There is no doubt a mandatory reporting requirement has assisted to remove ambiguity in
these first critical steps for people in nursing homes, and should have similar benefits if applied
to disability services, to inpatient mental health services and mental health supported
accommodation.

The Health and Community Services Commissioner has outlined expectations to disability
services management that formal police reports are lodged, and how the details of tteport
are recorded. The Adelaide Mental Health Services have also taken similar action.

Education of disability workers.  Disability workers receive some education regarding abuse
and neglect, including the risk of abuse of vulnerable people by workeras a part of the
Disability Certificate Il or IV training. The need for more education in this area has been raised
following incidents.

More education, as part of training and continuing education can assist workers to take action to
prevent, identify and report abuse in accordance with new policies in this area.

Preventing reemployment with another service when allegations are unresolved. When

an allegation is raised, an alleged perpetrator facing investigation may resign and leave before
the processis concluded. If the person seeks reemployment in another organisation, as there
has been no charge and no criminal conviction, police checks will be clear.

As a result of work to develop a new policy (discussed below), a specific role emerged for the
Special Investigations Unit (SIU) within the Department for Families and Communities. The

51 EO OAAAEOAO OADPI OO0 1T £ OOAOET OO AAOA AITA
leaves, and a matter has not been resolved, the SIU will be aware of thds prospective
employer in the sector can contact the Unit to see if there are any outstanding matters that have
not been resolved.

AOT O¢

Ideally, given the high levels of responsibility for vulnerable people borne by disability workers,

a registration systemshould be in place, so that it is possible for employers to know that a

x| OEAO EO ET OCiT A OOAT AET Co638 )T OEA AAOGAT AA 1 ¢/
Investigation Unit will provide ready answers at least for people who have been empleg in

South Australia.
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Policy development

This work fed into a new policy that was developed by the Department for Families and
Communities, with combined input from the Health and Community Services Complaints

#1 1 1T EOOET T AO6 O /| AA&HIK AdvisofyEduncil Brid the@ifikeob tie PBbECO A A
Advocate.

A significant amount of good work was undertaken by Disability Services staff to develop a hew
policy, although it was disappointing that having advocated for a single policy to apply across al
government-operated and funded services, there are now two different policies: one used by
government disability services staff, and the other by noigovernment organisations (NGOS)
providing disability services funded by government.

It was the policyfor government-operated services that received our input. It is the opinion of

this Office that of the two policies, the disability services document is the more comprehensive

and potentially effective.

The new disability services policy for governmenopA OAOAA OAOOEAAO EO AAI T AA
#AOA #1 1T AAOT O 001 AAAOOAG AT A AT 1T OEAAOO AOGOAOI O 1/
which may relate to poor performance by workers, as well as deliberate antisocial behaviour.

Care concerns are classified asinor, moderate or serious. Assault and abuse are serious care

concerns. The policy defines key responsibilities of staff to identify and report abuse, with

specific examples, and flowcharts. The flowcharts of the overall process are reproduced oa th

next page.

Key features of this policy include:
T SAEETEOQGEITO 1T £ AAOOGAR AT A OAAOA A1 1 AAOT 06
9 Police reporting of all serious incidents (i.e. rape, sexual intercourse between staff
member and client, indecent assault, client injury)

1 Incorporating procedural fairness for those whose interests will be adversely affected
by the implementation of the policy

1 Defining the role of the Special Investigation Unit to undertake independent
assessments of allegations of harm and abuse by a staff member.

The flowchart (figure A8) on the following page describes the procedure for disability services.
While the document provides a response when a staff member is the alleged perpetrator of
abuse, it does not give guidance when the perpetrator is someone else, such agdlroclient or
visitor.

The policy developed for the norgovernment sector, which this Office understands to have

AAAT AAOGAIT T PAA ET AT 1001 OAOEIT xEOE OEA OAAOQI O E
to SA Police by Nomgovernment Organisati T O 8 6 4EEO AT AOIi AT O AT AOG b
irrespective of whether the perpetrator is a staff member, another client or someone else. The

policy incorporates:

1 Requirements for police reporting similar to the governmentoperated disability
services polcy
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1 A-requirement to report to the Department matters that have been reported to the
police

1 A requirement that the Special Investigation Unit or other delegate may undertake an
investigation.

The effect of these two policies is to create, at a policy ldva this State, mandatory police
reporting for clients of disability services who are victims of abuse.

The two policies, while having similarities also have differences. For example, the government
services policy requires the SIU to be informed of sayus care concerns, even when the
threshold for police reporting is not met. The NGO policy requires the Department (and hence
the SIU) to be informed only if a police report is made. This could reduce the amount of
information that the SIU will have on tand about employees seeking to change jobs in some
circumstances.

There is still a need to have a consistent sectavide policy or legislation regarding police
reporting, as well as providing information about incidents to the Department, so that pre
employment screening of individuals who have left a previous employer with unresolved
matters can effectively occur.
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Alleged care concem

!

Report care concern to
immediate supervisor

!

Report care concems to DFC
Incident Reporting Hotline

a client under the age
of 18 years?
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(NB: Do not investigate)

Is this a minor
care concern?

No

Inthe event that a care
concern s also the
subject of a formal
complaint, follow the
Disabilty Services

Complaints Procedure

concurrently with the

Management of Care
Concems Procedure:

Report to Child Abug
Report Line

eport to SAPOL
and, if this care concern
constitutes an assault of a
client in an aged care bed, |
also report to the
Department of Health
and Agein

Is this a serious
care concern?

No

Deemed a moderate care
concem

Notify staff member/volunteer

of the need to investigate and,

if required, to remain absent or
relocate worksite

Conduct investigation
interview

Manage through \
Performance Partnership
Process

¥
Inform client/guardian/next of
kin of the need to investigate
and assign the client a
support person

Notify Human Resources
of the need to investigate
an alleged care concem

On investigation,
is this a police matte

No

Is this
now considered a
serious care
goncem?.

No
i 2

Notify staff member/
volunteer of the need to
investigate and to remain
absent or relocate from the
workplace

|

Refer to SIU for
assessment

Is this stilla
serious care
concemn?

Suspend investigation,
report to SAPOL

Suspend investigation, refer
to SIU

l

Consider disciplinary action

Accept outcome of SAPOL

Ve{ SIU investigate

and SIU investigation

Meet with staff member/
volunteer and inform of

disciplinary outcome

Inform client/guardian/next of
kin of investigation outcome

Figure A8 Flowchart describing Disability Services response to a care concern (Disability

Services, 2011)
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People with disability who a re suspected of committing a crime
Many of the issues that apply to communicating with victims who have a disability also apply to
alleged offenders who have a disability.

It is recognised that people who have a disability can be overrepresented in our jice system.
Although there are mechanisms such as the Court Diversion Program, and the use of the mental
impairment defence, some people are found guilty of crimes despite technically lacking the
competence to commit the offences.

Recognition of a disality or a psychiatric disability may not always be straightforward. Some
people who have a mild intellectual disability will not disclose this fact, or draw attention to
what they do not understand, through shame or stigma. Certain communication patterfior
some people? as noted earlier such as a desire to please and a wish to ageeecan put people
at risk of agreeing to propositions put to them that are not true.

In Victoria, the Office of the Public Advocate operates a volunteer Independent Thirgrson
scheme (ITP). Trained volunteers sit in on interviews with people who have a cognitive
disability or mental illness. The ITP provides support, and monitors the communication process
? helping the person contact a lawyer, understand their rights,sking for police questions to be
rephrased if difficult to understand, and requesting breaks if a person is distressed or unable to
concentrate. The need for such a service in South Australia should be considered as part of the
development of a justice stategy.

The interview of a vulnerable adult suspect can require extra skills, and well developed
procedures. This year, the Australian Institute of Criminology reviewed processes used in
police interviews around Australia (Bartels, 2011). Legislativeujdelines and police general
orders were considered. Both the law and police rules in this area would appear to be more
developed in other jurisdictions than in South Australia.

The report cites provisions of the South Australiartsummary Procedures AcO21,which

DOl OEAAOG OEAO xEAOA A xEOT AOGO EO A OPAOOIT xEI E
EAT AEAAPS OEAEO OOAOQCAI AT O T Au AA OAEAT AO A xOEC(
contrast, other states have better developed systems. New SodVales has the most extensive

provisions for vulnerable people that include obligations to help the vulnerable person, the

involvement of support persons, to meet care needs, and an obligation to put details of a

DAOOGTI 160 0OOI T AOA A Efor & detentibniwarvanit @artdl Z0L1E AAOET 1

Similar comparisons apply to police orders, whictappear to be limitedin South Australia

compared with the more detailed requirements in the NSW Police Code of Practice, and the use

of Guidelines for Interviewinga Person with a Disability (Bartels, 2011). The review also notes

the lead of the United Kingdom in this area.

A South Australian disability justice strategy could lead to the development of a range of special
measures, required by both legislation and gace orders, which would ensure that the needs of
vulnerable people are addressed when being interviewed.

Justice for People with Disabilityy OPA Annual Report 20192011



Elder Abuse and the Criminal Justice System

Myths and Prosecuting Decisions

In 2011, the Aged Rights Advocacy Service invited Paul Greenwood, Depuistiizt Attorney,

San Diego County to present to the World Elder Abuse Awareness Day Conference held in
Adelaide. Paul was originally a British lawyer who has worked on both sides of the Atlantic. He
argued that victims of elder abuse and neglect desenaur utmost response, but that some

victims are overlooked, ignored, disbelieved and abandoned. The result is that elder abuse is a
crime that has gone unpunished, as was the case of child abuse and domestic violence 30 years
ago.

Paul Greenwood is an exaple of a prosecutor who has developed specialised skills in the area
of elder abuse and vulnerable witnesses. He has described myths in the prosecution of elder
abuse. These are summarised in the table on the next page. See figure A9

Many of these mytls relate specifically to financial matters, as money can be a driver of the
abuse of elders. Some are similar to the myths that apply to younger persons as witnesses.

Conclusion

A Disability Justice Strategy gives rights to people with a disability, butiis should not be seen

to be at the expense of other parties. There is no suggestion that standards of evidence should
change. Instead, specific and sustained effort is required to obtain evidence that might
otherwise have been dismissed in the past.

ByYAAAT T I TAAOCET ¢ PATI PI AGO TAAAO ET 100 EOOOEAA OU

are asked, and give more meaningful answers. More effort is made to ensure that important

information is not overlooked.

4AEEO EO A £ Oi 1T &£ OCOAAOCLRAAT RAARAT ARARADERRAOET I
make modifications so that a person with a disability can exercise their rights as anyone else

might. The common examples are modification of buildings so that people with a disability can

access them, or the mdification of transport systems. These are rights that are well accepted.

A disability justice strategy is simply a set of accommodations to our justice system, so that

people with a disability can have access to justice to the same extent as other €itig in our

State.
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Myths that can Stop the Prosecution of the Perpetrators of Elder Abuse

(from Greenwood, 2009)

MYTH
1.

10.

Elderly people make terrible witnesses

If an elderly victim refuses to provide
information, there is nothing that can be
done

If an elderly victim gives the money to a
perpetrator, it is not a crime

If the financial institution reimburses
the elderly victim and then declines to
seek prosecution, we have no victim

If the victim is deceased before we
discover the theft, we cannot prosecute

Any case wherehe elderly victim is
involved in a home repair and there is a
dispute over money, this is always a civil
matter

Suspects of eldeabuse crimes NEVER
call 000

There is no point in reporting this
incident to local law enforcement; they
will not do anything about it

Elderly people die from natural causes

There are more important cases out
there that are taking up my time

FACT/SOLUTION

Do not stereotype seniors as forgetful, senile, longwinded,
grumpy, fragile

A case can still be built by talking to other key witnesses. Start
on the outside and work your way to the middle. Itis up to the
prosecutor to figure outawaytobA AE OEOT OCE A
of silence

A lesson from domestic violence is that selfletermination is
not the answer. Prosecutions need to proceed

Apparent voluntariness is dilutedby fraud, undue influence or
by exploiting the mental limitations of the victim

Restitution can never remove the stigma of being the victirof a
crime

Prosecution is still required

Treat such a case as if it were a murder. There are some
situations in which we do not need the victim for a prosecution

Need to consider if there are other victims, was money paid up
front, what services were promised, and what were delivered

Wrong. Ambulance dispatchers need training, as do paramedic
in identifying and responding to elder abuse

In San Diego, psecutors have worked with police to identify
elder abuse crime, and will expect to be advised of reported
crime

A critical system function is to have an elder death review team.
Need to pick up cases such as Dr Hdd Shipman (UK)

Need a collaborative approach

Figure A9: Myths that can stop Perpetrators
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Promoting Rights and Interests
Deprivation of Liberty

Guardianship and Administration Act993

Section 21 (1) The functions of the Public Advocate are

(c) to speak for and promote the rights and interests of any class of mentally
incapacitated persons or of mentally incapacitated persons generally;

to speak for and negotiate on behalf ainy mentally incapacitated person in
the resolution of any problem faced by that person arising out of his or her
mental incapacity;

to give support to and promote the interests of carers of mentally
incapacitated persons;

Introduction

Promoting the prevention and avoidance of unnecessary deprivation of liberty of vulnerable
people is a significant role for this Office. When deprivation of liberty does occur, it must be in
compliance with the statutory provisions of the law? which in most instances is either the
Guardianship and Administration Act 199%r theMental Health Act 2009

This discussion concerns the deprivation of liberty of people in aged care, disability services,
mental health services and health services, focusing on issues thaterged in 2010z11.

Observations and Recommendations of Previous Annual Reports

2009 Annual Report

1

The position of a Senior Practitioner in Disability Services should be established to
oversee the use of restrictive practices in disability settings.

The formal recording and reporting of the use of restraint, seclusion and detention
should extend across both government and negovernment disability services.

The recognition of chemical restraint in disability settings in South Australia is limited.

Strateges are required in disability services to reduce and eliminate the use of restraint
(similar to the national strategy in mental health services, which has a similar objective).
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2010 Annual Report

1 A new Disability Services Acshould have new specific pvisions regarding the
prevention of restrictive practices, as well as their authorisation.

9 These provisions should also support education and research in the area of the
prevention of restrictive practices.

1 Consistent with the 2009 report, a Senior Pradioner position should be established to
consider compliance with the Act, as well as the technical and professional adequacy of
positive behaviour support plans, aimed at preventing the use of a restrictive practice.

1 The final consent for restrictive practices should rest with a suitable guardian appointed
by the Guardianship Board for this purpose.

Restrictive Practices in Disability Settings

In the absence of detailed legislation aimed at preventing and regulating the use of various
restrictive practices, the Office of the Public Advocate set about developing a policy, based on
work undertaken in Queensland and South Australia. The background research that informed
this policy is described in the detailed review of restrictive practices in our 2010 Aruml Report.

This policy sets expectations that are beyond theequirements of the law, as restrictive
practices are not addressed in theurrent Disability Services Act 199&nd protections in the
Guardianship and Administration Act 199®ith respect to restrictive practices are partial and
limited. A feature of the OPA Policy, which is consistent with new laws interstate, is that
restrictive practices are defined? in particular, detention, seclusion, physical restraint,
mechanical restraint and chemichrestraint, and the requirement for assessments and positive
behaviour support plans made clear.

Without a broader government strategy that includes new disability legislation and specific
funding for training, extra clinical services, and setting stanards (by creating a Senior
Practitioner role) a single organisational policy, such as that at the OPA policy will be limited in
what it can achieve. However, it has been met with enthusiasm from the disability sector that
wishes to improve its own practies.

For the OPA policy to work, it requires provider organisation to have in place their own
restrictive practice policy, so that it is clear a person has an assessment, a positive behavioural
support plan and that necessary professional advice and mager approval has been obtained.

The positive behaviour support plan should identify the function of the problem behaviour for

the person concerned, recognise environmental factors that contribute to it, and support both
environmental change, and new alt®T AOEOA Obi OEOEOAS8 AAEAOEI 6008
be reinforced, and if necessary, strategies put in place to respond to a recurrence of the

problem behaviours. All this involves effective communication amongst stakeholders. It should

be noted that positive behaviour support is a key feature of the Queensland and Victorian

responses to restrictive practices.

n Deprivation of Liberty | OPA Annual Report 20192011




Definitions
The policy established the following definitions (Office of the Public Advocate, 2011):

Restrictive practices are detention seclusion, chemical restraint, physical restraint and
mechanical restraint as defined below.

Detention means a situation where a person is unable physically to leave the place where he or

she receives disability services. The means of detention maydadbcked doors, windows or

gates, and the constant supervision and escorting of a person to prevent the person from exercising
AOAAATT T &£ 117 OAI A1 08 O$SAOAET 8 AT A OAAOAET AAG
Seclusionmeans the confinement of a person with eability at any hour of the day or night in

any room or area in the premises in which that person is detained.

Chemical restraint. If the primary purpose of administering medication is to subdue or control
the behaviour of a person with a disability, thehe use of the medication is a chemical restraint.
Likewise, the use of medication when needed (i.e., PRN), for the primary purpose of controlling
behaviour, is a restraint. If information regarding the primary purpose of administering the
medication B not available, the intervention should be considered a chemical restraint. If the

i AAEAAOETIT EO OOAA Oi OOAAO A PAOOI T80 EITTAOGO

restraint but as a treatment.

Physical restraint meanstheuseofal@AOO 1T £ AT 1T OEAO PAOOI T80 Al AU
xEOE OEA

i TOATATO T&2# A PAOOIT xEOE A AEOAAEI EOU
Mechanical restraint means the use of a device to restrict the free movement of a person with a

disability to prevent or reduce selinjurious behaviour. It does not include the use of devices for
therapeutic purposes or to enable the safe transportation of that person.

It is worth noting the Guardianship and Administration Aatefers to detention but does not
define it. When it has been necessary to consider the meaning of detention, the practice has
been to use common dictionary definitions. The above definition of detention is consistent with
dictionary definitions.

The Board, under theGuardianship and Admimitration Acts 32 (1) (b) can authorise the
provider to detain a person in the place in which he or she will reside. A guardian applies for
these powers, which the Board can grant if it is satisfied that the health or safety of the person
or other peoplewould be seriously at risk. There is no separate definition of seclusida
distinguish this practice from detention. The new policy of the Office of the Public Advocate
makes it clear that additional consent for the use of seclusion is required from aadian, even
though it is not separately considered in the Act.

The Guardianship and Administration Aaloes not specifically refer to either physical restraint
or mechanical restraint. However, the Board under s.32(1)(c) can authorise the provider of
care to use such force as may be reasonably necessary for the purpose of ensuring the proper
medical or dental treatment, dayto-day care and wellbeing of the person. The use of physical
restraint and mechanical restraint needs separate and specific consentthis policy.

The definition that has required the most discussion is that of chemical restraint. This is not
defined in the Guardianship and Administration Act Historically, chemical restraint has not
been well recognised. It has been generalfssumed to have applied in emergency situations
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orally or intramuscularly. As indicated in this definition, chemical restraint can include the
administration of any psychotropic medication, given to control behaviour rather than required
for the treatment of an underlying mental illness or physical illness. Such sedating medication
may be provided as part of regular medication, at morning and night, and a perswho has a
mental incapacity may be unaware of the nature of the medication that they have received.

The policy considers who has made the recommendation of the use of a restrictive practice
AAOAA i1 AT 1 OCAT EOAOGETT 60 Ioxtytogdideiodnbert] bAsért
on our existing legislation. The complete table is available for view on our website (Office of
the Public Advocate, 2011). On the next page(figure A10) is an extract that describes the
recommendation and authorisation forthe use of chemical restraint.
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Extract from Restrictive Practices Policy (Office of the Public Advocate, 2011)

Form of 00OAAQEOQEIT - AT ACAOBSO Consent
restnctwg Recommendation Recommendation
intervention

(Disability Services (Disabil ity Services

Guideline as Guideline as example)

example)
Chemical Medical officer, GP or Senior Manager Medical agent appointed under a
Restraint (of  psychiatrist Medical Power of Attorney
behaviour (Consent to Medical Treatment
not due to a and Palliative Care Act 1995.8,
mental subject to any conditions and
illness) directions (s.8(7))

Not requiring

]Ehe uste of Enduring Guardian appointed
orcg .O under the GAA, s.25, subject to
administer . o

S any conditions, limitations or
medication.

exclusions (s.25(5))

Guardian br health care
appointed under the GAA, s.29,
subject to any conditions or
limitations (s.29(6))

Where none of the above have
been appointed then:

A relative of the person(GAA,
s.59(2)(b)(i))

[OPA policy position: consent to
chemical restraint should rot be
given by a staff member defined
as a relative pursuant to s.3(1) of
the GAA §ee para (c) of the
AREET EOGETT 1T & O«
Guardianship Board(GAA
s.59(2)(b)(ii))
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Form of 0OAAOQEOQOEITT - ATACA0OBSO Consent
.restr|ct|v§ Recommendation Recommendation
intervention
(Disability Services (Disabil ity Services
Guideline as Guideline as example)
example)
Chemical Medical officer, GP or Senior Manager of persons Medical agent appointed under a
Restraint (of  psychiatrist involved in the care of the  Medical Power of Attorney
behaviour protected person, (Consent to Medical Treatment
not due to a . and Palliative Care Ac1995s.8,
al expressly authorised by the biect t git q
men a Board under s.32(1)(c) to sg Je? 0 any conditions an
illness) directions (s.8(7))
use such force as may be
Requiring reasonably necessary for
]Ehe uste of the purposg. oflens:nntg Ithe Enduring Guardian appointed
orcg _0 proper medical or denta under the GAA, s.25, subject to
administer treatment, day-to-day care - S
o ) any conditions, limitations or
medication. and wellbeing of the person :
exclusions (s.25(5))
but only to the extent
authorised by the Board
Guardian for health care
appointed under the GAA, s.29,
subject to any conditionsor
limitations (s.29(6)).
Psychiatric Medical practitioner,  Not applicable Not applicable
treatment authorised health
(medication professional,
prescribed Guardianship Board
for (Mental Health Act
treatment of 2009)
a mental
illness)

Figure A10: OPA Authorisation of Chemical Restraint

Consent for Chemical Restraint
The consent for the use of chemical restraint in the table is divided in two sections those

instances where force is not required to administer the medication, and those instances where
it is. The former describes the situation where a person has not objected to receiving sedating
drugs z usually delivered in their regular morning and evening medication with a range of other
tablets. In many situations, people who have a disability haveeen receiving medication this
way for years.
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Our policy only applies when a person has the Public Advocate as guardian; however, the table
describes who can consent to chemical restraint when a guardian is not appointed, as well as
the powers needed byenduring guardians or private guardians.

An enduring guardian or guardian can seek special powers from the Guardianship Board under
the provision of s 32 (1) (c) which authorises the service provider to use such force as may be
reasonably necessary to ense proper medical treatment (e.g. administer the medication).

If a person takes medication willingly, then s 32 (1) (c) powers are not required and the table
lists the people who can give consent to medical and health treatment a medical power of
attorney, enduring guardian, guardian with health powers and relatives.

The provisions with respect to relatives are defined by th&uardian and Administration Act s59

(2) (b) (i). The Act does not distinguish between different types of medication so the consdnt

a relative for a drug given as chemical restraint is no different to the consent by a relative for a

drug given to treat other conditions such as high blood pressure or diabetes. This of course only

applies when a person willingly takes the medicationd enforcement powers are not needed.

/T OEA TTA EATAnh OAI ACEOGAOGSE AT 1T OAT O AOOAT CAl AT OC
chemical restraint. If we had new legislation, chemical restraint would be seen differently to

consent to other medication as it should be.

/T OEA 1T OEAO EAT Ah OEAOA OAI AGEOGAOGS DOI GEOGEIT T O |
in place. If South Australia also had a Senior Practitioner; then, a relative contacted by a

provider could be confident that the recommewlation to sedate a person has been through

external scrutiny before being presented to a relative for consent. There is no such external

scrutiny currently in place in South Australia.

&AT ET U T AT AAOO xEI AAO AO OOA tahAt@eeponkibilityOOUAAO OEA |
| FEEAA x1T O1' A OOCCAOO OEAO AEOAAEI EOU OAOOEAA poOi
restrictive practice from family members who are closely involved with the person.

Care provider consent and conflict of interest

The Guardianship and Administration Actin defining a relative, as well as listing family also

AAEET AGO AO A OA1 AGEOA A PAOOIT xEIT -tc=ddy O888AEAOG/
OOPAOOGEOGETI T h AAOA AT A xAl 1 AARAET C 1T £ OEA DPAOOIT 806
This would almost certainly be aconflict of interest. Problem behaviours can be addressed by

increasing staffing levels, and reducing crowding in facilities. In such a situation, if an

AAAT T T TAACETT 1 AT ACAO xAOA OI AAO AOG OOAI AOGEOAG
acting as tre decision maker in consenting for sedative medication on the one hand, while

managing staffing and budget on the other.

The Restrictive Practices Policy of the Office of the Public Advocate makes it clear that a
disability provider should not act as a elative under this provision of the Act, when the issue in
guestion is consent to chemical restraint.

A further question for policy consideration is whether such consents should be limiteanly to
medical agents, enduring guardians or guardians only, aradrelative who does not have such an
appointment should not be asked to give consent.
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The argument is that such decisions are so significant that only a person with a formal

substitute decisiorrmaking appointment should make the decision. That persos imore likely

to be aware of their obligations under their appointment, and to be taking an ongoing interest in

the person for whom they make decisions. A policy requirement for a guardian to make such

decisions would be consistent with the situation in Qeensland, where decisions about chemical
OAOOOAET O AOA 1T AAA AU A OCOAOAEAT &£ O OAOOOEAOQEC
for this role by a tribunal (Disability and Community Care Services, 2011).

As noted, this question would be less @rcal if decisions about chemical restraint were also

subject to external review by a Senior Practitioner, as we hope might occur in the future. Then,

AT ET O1T1 OAA OAI AGEOAGO AT 1 O0AT O TECEO AA APDBOI BDOE
restraintwouldal OAAAU AA OOAEAAO O1 ETAAPAT AAT O OAOOOET
Our Office is yet to reach a policy conclusion on this topic. As noted above, in the interim our

view is that providers should seek consent from engaged and involved relatis@nly.

Initial implementation of the policy of the Office of the Public Advocate
The work on implementing this policy has had both positive benefits and also highlighted
problems.

The benefit has been the opportunity to work with industry in developing lhe policy, and
discussing its implementation. There has been an enormous amount of interest in improving
performance in this area. Both government and negovernment providers have

enthusiastically welcomed any new initiative to do with limiting the useof restrictive practices,
and sought to combine the OPA initiative with their own work in the area. This applies to
frontline staff, as well as executives. In 202011, there have been meetings with relevant
committees of the NGO peak body, the Nation@isability Services, executives of some providers
who deliver services for people with behavioural problems, and seminars presented to
disability staff groups.

The process has also highlighted problems with the lack of resources in this area to drive a
reform in practice. This would be anticipated, as a policy response is not accompanied by the
resourcing that would be expected with new legislation. As noted in our 2010 Annual Report,
the policy proposal of our Office is only an interim measure that witequire a legislated
response. Resourcing is heeded to ensure that frontline providers have access to necessary
skilled staff who can undertake specialist assessments and support front line workers.
Legislation can also be used to create a Senior Btitioner role ? the single point of
professional leadership in disability services across the government and negovernment sector
is needed to define best practice.

Lack of organisational policies. The OPA policy requires that disability practitiones comply

xEOE OEAEO 1 x1 1T OCATEOAOQOETIT160 Pil EAEAO xEOE OAOE
restrictive practices. This led to one organisation that had no policy quickly developing one, so

that it could comply with this requirement. Itis possible that other organisations that might

only administer a restrictive practice from time to time will discover policy gaps in how they

handle such matters in the future.

Access to assessments Access to psychologists and psychiatrists with the negsary skills in
this area has been limited. Some organisations have psychologists and disability educators on
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staff with the necessary skills to undertaken a behavioural assessment, and to prepare a
behaviour support plan, whereas other organisations, géicularly smaller ones, have needed to
employ an external practitioner. Greater access to psychology and other behaviour support
services is needed across the sector.

Crisis plans vs. positive behaviour support plans. Consistent with the current literature, the
OPA policy requires a positivebehaviour support plan that seeks to prevent episodes of
aggression, by identifying underlying issues, and finding alternative activities that are enjoyable
AT A T AAO A PAOOTI 1860 1TAAAOS

The plans prepared in many siiations are crisis response plans, either to the early warning
signs of impending aggression, or to actual aggressive behaviour. Such plans would not be
considered adequate in other settings that have restrictive practices legislation.

The South Australiam OPA policy expects the same best practice elements that are required in
Victoria. Our initial requests for the first few plans found that these elements were not
generally met. There is a professional debate to be had. On the one hand, many of thstiegi
plans that are characterised by their brevity and simplicity may in fact be serving a useful role,
even though not all information is recorded.

On the other hand, it is also likely that many of the South Australian plans may be suitable only
if understood in the context of the current limitations in the training and resourcing of services.
However, with increased training and support of the frontline workers who will implement

them, plans that are more comprehensive might then be expected. Therewld also need to be
more psychologist time available to oversee the development of the plans. So the current
limitations on what can be achieved from a support plan should be overcome in the future.

For these reasons, it is not surprising that we shoulfind initial resistance in asking for plans.

What we have sometimes received are crisis response plans, that tell staff what to do when a

PAOOI 160 AAEAOEI OO EO AOAAI AGET ¢ch 1T 0 EO Al OAAAU
elements of a behawur support plan, such as identification of the function of the behaviour,

EAAT OEEAEAAOQETT 1T &£ AT GEOI 11 AT OA1T EAAOT OOh AT A OEZ
environmental change.

4AEEO EO xEAOA A 3ATET O 0OAHGE GEdude Avorg ghan carflEE AA AT (
individually reviewed, and a professional judgement made as to its adequacy. If we had a Senior
Practitioner now, there would be few support plans that would be approved. The type of crisis

response plan in particular would not meet the current standard.

Also, a full positivebehaviour support plan allows systemic problems to be identified and be
responded to. Positive behaviour support planning is also likely to identify inadequate care
environments, and the need in sme instances for increased staffing.
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Key Quality Elements of a It is also important to note that South Australia is not
Behaviour Support Plan unigue in needing to improve behaviour support plans.
Webber et al. (2011), in summarising studies
: undertaken on behaviour support plans in Victoria,
problem behaviour . .
2. Environmental factors that support noted results of previous studies that showed that
the problem behaiour are identified Pehaviour support plans did not include critical
3. The plan introduces both criteria, and that best practice criteria were
environmental change and supports  jnadequately addressed. This has led to the use of

new S P B , . standardised assessments of the quality of behaviour
4. Reinforcement of new behaviours is

1. Plan identifies the function of the

identified support plans such as theBehaviour Support Plan
5. Response to recurrence of problem Quality Evaluation Guide II, which has been shown to
behaviours is described have acceptable reliability and validity. Webber et al.
6. Plan contains strategy to (2011) used this tool and noted that the quality of
communicatebetween stakeholders . : havi | h
EasedlonheTkol Eromming bR Gledlby Victorian behaviour support plans was poor, and that
Webber et al(2011) the mgority failed to include key components.

While this may be the case in Victoria, the Senior Practitioners Office provides a method to
improve plans that are all routinely checked. This does not happen at all in our State.

Access to specialist practitioner s and specialised environments. As well as access to
assessments and planning by psychologists, there is also a need for access to psychiatrists, and
medical practitioners with training and experience in caring for people who have a disability, to
review the prescription of sedating medication.

Accommodation choices that have better environmental options for caring for people with
disturbed behaviour can be difficult to find. Space, proximity to other clients and staffing can be
key variables. Residetial options that have more open space, and behavioural support are
available but limited. Some people have successfully been cared for in seamial environments.

There have been instances where people who can be both verbally aggressive and at times
physically violent have been cared for in suburban houses, in close proximity to other
neighbours. During a difficult period of behavioural escalation, there are no readily available
respite options for people to move, except a hospital emergency departmentVhat tends to
happen is that chemical restraint can then be relied on to sedate a person.

Oo#1 ET EAAT ' 1 OAOT AT AA6 ET OWnhen apéréon is manaadd@OEAOE OA
OAOOOEAOEOA ET OAOOAT OET 1 O AAT AA O1 AAOOAET 8 !
worker but also have a professional disability case manager. Legal authority for detention and

the use of force is given to the NGO providewho then needs to rely on other organisations to

provide assessment and advice. The chain of responsibility for decision making can become

Al OOOAAS y 2 A Al EAT 060 AAEAOET OO EO 100 1T &£ AilC
finding the solution ?» the NGO that has been contracted to provide care, or the disability

services case manager. It is on these occasions that people are sent to hospital emergency

departments.
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Conclusion

Work towards the minimisation of restrictive practices continues. While the work to implement
an OPA policy has allowed us to engage with many committed disability providers, the
experience so far has confirmed the need to have a legislative response.

We confirm our recommendations made after our 2010 Restrictive Rictices review: it will be
necessary for a new Disability Act to define the restrictive practices of detention, seclusion,
physical restraint, mechanical restraint and chemical restraint, and the mechanisms for the
approval, authorisation and consent for sch practices.

As per our recommendation last year, we consider that a Senior Practitioner can take a
significant role as an independent statutory official working with disability providers to

improve practice. Guardians should continue to have a role prigling consent to such practices:
however, the process of guardian consent is not a substitute for the duty of disability
organisations to have quality checking mechanisms, along with training and support to ensure
that Guardians are not asked to consenbta restrictive practice that might otherwise be
avoided.

The Senior Practitioner model is highly regarded in the disability sector. It is such a
fundamental part of a system, that it should not be a question of arguing why we should have a
senior praditioner, but conversely, should we decide to proceed without one, how this can be
possibly justified, and whether the functions of a Senior Practitioner can be addressed in some
other way.
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Deprivation of Liberty in Aged Care

The President of the Guari@nship Board wrote to the Public Advocate in January 2011 to
confirm in writing his concerns that people are being detained in nursing homes without valid
authority. The President requested that the Office of the Public Advocate consider seeking s32
detention powers in circumstances where this Office has been appointed guardian of a
protected person who is, or is likely to be, residing in a secure part of an aged care facility.

This discussion considers the background to this issue, how the detention atatof a person in
an aged care facility is assessed, and the need for a national response to protect the rights of
residents in secure aged care.

Background
In the past, there has been a practice of seeking detention powers under s32 (1) (b) to authorise
afacility to detain an aged client in some situations but not others.

When a resident has wished to leave a nursing home, it was expected that the person have

either an enduring guardian or a guardian who could apply for s 32 (1) (b) powers. The wish to

leave might be manifest not just by a verbal request, but also by certain behaviours, such as

constantly walking to the door and trying to open it. In contrast, other residents Ox AT AAOAOOS
2 who needed to live behind a locked door because of safety cenas but were not asking to

leave, seeking to leave, or objecting to staying, were not placed under s 32 (1) (b) powers.

Now there is an expectation that all people living in a locked nursing home be considered for
guardianship and s 32 enforcement powerslin responding tothis expectation, our Officehas
consideredthe general approach taken in the United Kingdom, in the Deprivation of Liberty
Safeguards (an amendment of the Mental Capacity Act 2005) that deprivation of liberty needs to
be considered on a&aseby-case basis. Therefore, in the same locked facility, some people might
be detained and others not.

For example, a resident may live in a locked facility that has a keypad on the door. A resident is
not detained if they know the code and can uséé keypad to leave when they choose. A
resident might not be detained if staff open the door for the resident when requested, even if
the resident cannot use the key pad themselves. However, a residentletained if they cannot
come and go as they cha®. This has been the approach taken by the Office during 2011.

The expansion in the use of s32 provisions has contributed to the increase in the total number

of people under the guardianship of our Office, because the requirement to have s32 orders in

place has meant that many guardianships have not been revoked that may have been in the
DAOOS &1 O T ATU UAAOOh 100 |/ £#EZEAA EAO AAOAA AO
disease who have objected to being placed in nursing homes, and s32 poweese applied for

o1 A PAOOI1T AT OI A AA ObPi AAAAGS 30AE?» ®dT DI A xI
residential aged care facility to which they have been placed and no longer wish to leave.

| 60 | £EEAA x1 O1 A OEAT x E €Ekh@raveocati@df the glakd&nsipd O O 1 1
order. This is no longer possible and the person must remain under guardianship.

Policy implications
This matter raises a number of policy options. The first is to do nothing, and allow the historical
status quo d not seeking orders. The second option is to rely on stateased guardianship
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legislation to protect the rights of people living in aged care. A third option is to seek a national
i AAEATEOI O DOiT OAAO PAT PI A0 OEGsOOS8 | OO | AEEDR

Option 1: The do-nothing option. The first option is to do nothing, and to continue the

OOAAEOQOET T Al DPOAAOEAA OOAA OEOI OCET 6O OEA AT O1 00U
AAOAS COI OT A0 T O OEA AT 11 1rkard tdoprodldmdvitdtis A T £ 1 AA/
option.

The first is that an informal mechanism such as this does not provide for a right to appeal. A
procedure prescribed by law does. This was a significant issue in the United Kingdom following
the Bournewood case coriglered by the European Court of Human Rights, which in turn led to
the Mental Capacity Act 2005Deprivation of Liberty Safeguards. For these reasons, more
action needs to be taken to protect the rights of people in secure aged care.

The secondreasoni® | OOE | OOOOAI EA xEU OAT 11 OEET C8 EO OfT .
specific statutory provisions under s32 of theGuardianship and Administration ActTo not use

them is against the law. To go back now to the use of informal arrangements in sudbations,

would require an amendment to our GAA to make an exception for aged care facilities. People

could lose rights they already have in our currently regulated system.

In some other Australian states, guardianship legislation does not have enforcentgoowers to
permit detention, so in those states there is no other option but to rely on common law doctrine
of necessity arguments to detain people in secure aged care. However, as stated in the previous
paragraph, in this situation a person so detainedoes not have an appeal right.

Option 2: Use guardianship provisions. This is the current situation in South Australia. The

" OAOAEAT OEEDP "1 AOA8O PiI OEOEITT ET ¢mpp OEI BI U AOE
line with what has been the existingoractice in seeking orders for younger people who have

been clients of disability services. Of course, the number of people affected by the application

s32 powers to aged care is greater than the potential population of younger adults who have a

disability, so the implementation of these provisions has significant resource implications.

However, even though the interpretation of our South Australian statute is clear, one could
argue that it was never intended for guardianship law and its detention power® be potentially
applied to so many citizens.

4EA EEOOI OU T &£ 31 00E ' OOO0OATI EAGO COAOAEAT OEED 1 /
Report onMonitoring Legislation If guardianship was to be the principal vehicle to authorise
the detention of hurdreds of residents in aged care, one might have expected that this would

have been mentioned at the time the GAA was passed in parliament. It was not.

In examining the impact of this practice, we have discussed this matter at length with local staff
of the Commonwealth Department of Health and Ageing, staff whose job is to enforce the
provisions of the CommonwealthAged Care Act, 1997 his Act is the vehicle for promoting the
guality of care in the sector, and ensuring that recipients of aged care egjthe same rights as
other people in Australia.

Those staff and our Office share a concern about the onerous nature of the GAA processes, when
used for this purpose. The aged care industry is already subject to significant regulation by the
Commonwealth & its principal funder. The need to apply for guardianship in more situations

will place a new burden on families and aged care providers at a difficult time. In these
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discussions, the question inevitably becomes: what is the purpose of seeking such aske Will
the orders make a positive difference to the lives of people placed under an order, or will it
principally fulfil a legal requirement?

When a person is detained under th&uardianship and Administration A¢tthey are considered
to be in custody. If a person dies in custody, th&€oroners Act 2008equires that the Coroner
must hold an inquest. This provision makes sense when s32 was used in the way it was applied
between 1994 and 2010, when it was applied to a narrower range of circumstancesaged

care. However, with its now expanded use, significant numbers of very elderly people in the
terminal phases of dementia are likely to be placed under s32 orders in the coming years.
People can be in their late 90s and be in custody. Given that ihesiits are in fact detained, it is
very appropriate that these deaths be reported to the Coroner (which is the case anyway for all
protected people) but one could argue that in the case of people in secure aged care, the
Coroner should have discretion to deide if an inquest is necessary and desirable. The fact that
the coroner does not have this discretion with s32 orders further suggests that the widespread
use of these provisions in aged care was not envisioned.

The conclusion of our Office is that whilaction clearly needs to be taken to improve the rights

of aged care residents who are detained in a secure unit, the use of the guardianship mechanism
for people who are wandering and not objecting to where they live is excessive. An alternative
mechanign is required that is commensurate with the need.

Option 3: An alternative nationwide mechanism . As noted, the delivery of aged care services

generally and the rights of residents are legislated for by the Commonwealth under the

provisions of the Aged Cae Act 1997 The Minister established User Rights Principles under

subsection 961 of this Act. Our Office suggests that it may be possible to amend the Principles

to describe detailed, specific rights for residents in secure aged care. The South Augral

Guardianship and Administration Aatould be amended to recognise such arrangements, and to

1EIEO OEA ADPDPI EAAOETT 1T &£ OEA ' AG6O AAOGAT OETT 1 0OF
seeking to leave. This proposal would need further consideratioof the relative roles of the

Commonwealth and the states and how duties might intersect.

There is a further opportunity in the near future to put a system in place, because Australia will

be ratifying the Optional Protocol to the UN Convention against Tioire and other Cruel,

Inhuman or Degrading Treatment or Punishment (OPCAT). To do this, there would need to be a
OEOEOI 006 OAEAI A O bPI AAAO OOAE AO 1 O00O0ET C ETIAC
such visits would be to strengthen the protectios for people who are detained. Visits would

enable checks to see if people object to their detention and wish to appeal.

This is still theoretical. Under OPCAT, Australia must establish a National Preventive

Mechanism (NPM) to oversee visits. It is yéo be decided if aged care will be part of the NPM,

and it may not be. Our view is that it should be.

I OEOEOI 0086 OAEAI A AT OI A T E£EAO Al AEEAAOGEOA xAU
people with dementia in closed nursing homes without aeding to place them under

guardianship.

This year the Productivity Commission in its inquiry into Aged Care recommended that a
statutory community visitors program be established to promote and protect the rights and
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wellbeing of residents (Productivity Commission, 2011a). This scheme would be different to
the current community visitors scheme in aged care which is focused on establishing contact
between residents and people in the community so as to provide friendship and
companionship. A statutory sheme would be similar to the mental health Community Visitor
Scheme now in operation in South Australia, and statutory disability schemes in other states.

These mechanism® legislated rights for residents and community visitors to check that they
are upheld, would be an effective way to protect and to meet the significant number of people
who have developed dementia and live in secure aged care.

In the future, a Commonwealth Community Visitor Scheme to aged care facilities might be

potentially operated from state-based Offices of the Public Advocate. This could provide an

ET AAPAT AAT O ETT A £ O OOAE A OAEAI A T OOOEAA OEA +4
Ageing. There is already a historical precedent of stateased agencies making decisions under

the provisions of theAged Care Act 1997 for example, statebased aged care assessment

teams have been used to determine the eligibility and classification of potential care recipients

for aged care services. Therefore, we suggest that the concept ofaesbased Office of the

Public Advocate operating an ageh A OA OEOEOI 008 OAEAI A EO x1 OOE A&C
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Mental Health Deprivation of Liberty
The Mental Health Act 200%has only been in operation in 201@11, and it is still too early to
assess itdull impact.

This section discusses some of the matters and issues concerning detained patients that
involved our Office. These included the provision of information to involuntary mental health
consumers and carers about the reasons for detention, thevolvement of mental health
consumers in decisions about their care, and the protection of detained mental health
consumers from abuse.

Provision of information to mental health consumers and carers

A key policy decision not to include written reasongor decision on detention forms given to
patients and families was made in June 2010, to be then subject to review after implementation.
It had been widely expected that patients and families would receive this information. The
Minister of Mental Healthwas faced with conflicting advice from his Mental Health Policy Unit
within the department, on the one hand recommending that written information not be given

out, and from a number of individuals and organisations recommending that it should be. The
latter included the Public Advocate, the President of the Guardianship Board, professional
groups such as the Law Society and the State Branch Committee of the Royal Australian and
New Zealand College of Psychiatrists, and the mental health carers group witl€@arers SA.

The Minister chose the advice of his department as a quick decision was required, but in doing
so offered further review.

Now that the Act has been operating for 18 months, the Office of the Public Advocate is hoping
that these questions can b reconsidered. This section gives the background to this issue.

With respect to patient rights, all patients in any setting have rights to know about their illness
and to participate in decisions about health care. A guiding principle of thdental Hedth Act
2009is that patients (together with their family or other carers or supporters) are provided

with comprehensive information. This can be about illnesses, treatment, services, alternatives
and orders (section 7 (1) (i)).

O/ OAAO 1 600 KNEITICAEA BEAOH Oi APPOI OAA AU OEA - E
The newMental Health Act 2009equires that copies of community treatment orders and

detention orders be given to patients, along with a copy of a statement of rights. The patient is

to receive their copy of th@® A AT AOI AT 00 OAO Oi i1 AO DPDOAAGEAAAI A
by the doctor or authorised health professional who has made the initial order (Community

Treatment Orders s 12 (1), and Detention and Treatment Orders s23 (1)).

The Act also requireghat a carer or relatives (amongst others) be given a copy of the form. The

psychiatrist or an authorised medical practitioner is responsible for giving the treatment order

and statement of rights or notice of variation or revocation the next day to a gudian, medical

agent, relative, carer or friend. The Director of an inpatient treatment centre has a similar duty

to provide detention orders, notices and statements of rights (Community Treatment Orders

s12 (6) and Detention and Treatment Orders s 23 (§) With respect to carers and others, the

psychiatrist or authorised medical practitioner has the power not to provide this information

AAT OO0 Aiii 01T EOQU OOAAOQI AT O T OAAOO EEZ EO EO Al 1 OE?
The Director of an inmtient treatment centre has a similar power not to give information about
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detention and other orders to carers and others if it is not appropriate (Community Treatment
Orders s 12 (6) (c) and Detention Orders s 23 (6) (c)).

The provision of orders to patients is a new development in this Act. With th#&lental Health Act

1993, 0EA &1 O0i 6 AT 1 OAET AA A ZEAx EAT AxOEOOAT 1 ETAO
risk to self or others meet the criteria in the Act. It was generally expected with the newctthat

patients would receive an order that contained the same few lines outlining the reasons for

detention: that is, that the purpose of the new law was to ensure that patients received

meaningful information.

O

Just prior to the implementation of the At the Public Advocate and the President of the
Guardianship Board learned that SA Health was to put to the Minister a draft form that did not
contain a section for reasons for decision. The Minister would be asked by the Department to
approve this form.

The news that the forms for the new Act might not contain reasons was most unexpected
because of the widely held assumption that the purpose of the sections of the new Act, which
required that orders be given to patients, was to provide information in wriing as to why a
person was detained or placed on a community treatment order.

The Office of the Public Advocate certainly acknowledges that this would have been the first
time in Australia that consumers and carers have been given such written informatio This
practice would be groundbreaking for this country. However, since that time an exposure draft
of the Mental Health Bill in Victoria has been released. Section 65 (5) of the draft, which is on
making an assessment order, requires that the ordenust state the basis on which it appears to
the registered medical practitioner or mental health practitioner that each of the criteria

applied. Section 66 (1) (a) requires that the practitioner give to the person who is the subject of
the order a copy ofthe order. These legislative provisions, if incorporated in the final Bill that
goes to the Victorian parliament will ensure that Victorian consumers are able to see specific
written information about why they have been detained.

Approval of forms subj ect to implementation review

In South Australia, we do not have the provision in the Act requiring that reasons be written on
forms as is the case in the draft Victorian law. The drafters of the South Australian form did not
include this requirement when preparing a form to be approved by the Minister, and there is no
legal requirement for the form to have this information.

As noted, the Minister decided to take the advice of his department because of the imminent
commencement of the new Act, while recatsing that with any new legislation there may be
issues with the operational aspects of the Act once it is implemented. Accordingly, the Minister
requested the Chief Psychiatrist to establish a begtractice working group. The deliberations of
the working group would allow this matter to be further considered.

The Public Advocate and the President of the Guardianship Board continue to believe that
patients and carers should receive a traditional detention form that contains brief reasons for
decisions, \|ather than the current form that does not.

Without a requirement to provide written reasons, patients receive a verbal explanation of why
OEAU EAOA AAAT AAOAET AAS8 0OAOEAT 0066 1 AAE 1T &£ ETT ~
continues to be an issuelt had been an issue in South Australia under the forméfiental Health
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Act 1993.Under that Act, a form was completed which did contain reasons but it was put in the
file and not provided to consumers, which has the same effect as the arrangement undeg th
new Act of giving the form to the consumers but not putting specific information in it.

For example, an initial analysis of qualitative interviews completed in late 2010 for the Rotary

Mental Health Law project gives an indication of the situation thapplied under the old Act. Of

58 consumerg who had been subject to involuntary detention orders (prior to July 2010), there

were mixed results: 10 could not recall being provided a reason for their detention. Seven used
DPEOAOGAO OOAE AGOOGE OEOCEN I0A 1HAGAT £ ATA 1T OEAO DPAT
having the decision to be detained explained to them in some treatment centres but not in

others. Only one of nine Aboriginal consumers stated that the reasons for detention were

discussal with him. Three consumers felt that they were too ill or medicated to recall

Although any impression about the operation of the nev2009 Act is anecdotal, it is likely that
the situation is unchanged. Our Office receives calls from consumers seekimgimation about
how to appeal their order. Staff in our enquiry service remark that many consumers report not
knowing details as to why they have been detained. While this may in part be due to their
iliness, the consumers who call our service are wedlble to discuss other aspects of the
detention process.

The conflicting arguments 2 for and against » providing written information

With respect to clinical staff reaction to the prospect of having to provide their written reasons,
there seemed to be a nxied response. The senior clinicians spoken to by our Office were not
concerned at all. They already considered that they explained reasons for detention well to
their patients, and saw the handing over of a piece of paper simply as written confirmatiori o
information that had been said already. There was confidence that this could be done well. The
Mental Health Policy Unit, however, received concerns from clinicians that providing this
information may make patients agitated, and that carers may receiveappropriate information.
31T A ATETEAEAT O OIT 1T A OEA - AT OAl (AAI OE o011 EAU 51
was written on the formsif they were provided to patients

In response to this, our Office put forward the view that the new lawlagady gives the clinician

the discretion to give the form to a patient when it was practicable it would not be

practicable if the situation was not safe, and the law already allows the clinician to withhold the
form from carers (as described above).

The difference of opinion on the issue of giving written reasons to patients and their families
needs resolution. Our Office regards the completion of good quality reasons by detaining
practitioners as an important discipline? when done well, writing the reasons can improve the
guality of detention decision making. A requirement to give the order to the patient and family
will help ensure that what is written is respectful and of good quality. For the patient, having
this information will help them form a view about whether a detention has been made on solid

2t should be noted that the consumers and carers who came forward to be interviewedrfthe Rotary
Project were volunteers. This was not a random sample. The qualitative research approach can identify
issues, but cannot describe the frequency of the issues in the broader population. The percentages cited
in this paragraph relate to the goup who came forward to be interviewed only, not the entire population

of people who are detained.
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grounds or on erroneous information. This can then be raised with the psychiatrist who
reviews the order after 24 hours so that information can be corrected, or form the basis of an
appeal to the Guarthnship Board. For the carer, guardian, medical agent, family or friend who
receives this information it could help in providing support to their family member who is
receiving care. This could be support in reassuring the patient through explanation why they
are detained, or support in the appeal process.

The contrary view from the Mental Health Unit in SA Health, which was the advice given to the
Minister and cited in his response to this Office, is that the forms are provided as a notification
mechanism. Full clinical reasons for the decision to issue a Community Treatment Order or
Detention and Treatment Order are contained in the clinical file and made available to the
Guardianship Board on appeal. The Minister noted that the Guardianship Boardes not
routinely provide reasons for its decision to consumers or caregivers/family members. There is
also a risk to the appropriateness of the information recorded, the impact that the information
on the forms may have on the consumer and their family ember/carer/guardian who receives

A AipU T &£ OEA &£ O0ih A0 xAll AO OEA bl OOEAEI EOU 1
advised that clinicians will be expected to continue to verbally explain to consumers why they
are subject to orders.

This is where the matter rests. Because the provision of written reasons was to be a new
initiative, the question remains open as to how the rights of people may have been better
protected or not if this provision has been implemented in the way that it had beerxpected.

There is no doubt reopening this issue will raise risks and costs to the Department of Health if
we were to proceed with the original vision of this new Act as it was understood. It was clear
from the work of the Rotary Project that there weresome doctors who completed these forms
poorly. In extreme examples, only a few words were written. A patient seeing such poorly
completed forms used as a justification for their detention might indeed be upset. There would
need to be further training far many practitioners on how to carefully and respectfully
document reasons for the decision to detain. It is also likely that there could be more
complaints from disgruntled patients.

These risks should be worth it. Detention is a major step. Anythirlgat provides for more
transparency and patient and family involvement, should not only better uphold rights, but also
improve the quality of care. This is why there should be a right to information at this initial
stage of detention.
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The Right to Infor mation for Detained Patients

In late 2010, the Public Advocate received an unsolicited letter from a health professional
working in the frontline offering personal observations. This professional observed that people
could be too easily detained after bef assessments. Instead, people should be more
comprehensively assessed, a risk assessment made, and consideration given to the human
dignity and rights of the patient. Clinicians should perform these duties thoroughly, not merely
to avoid criticism if something goes wrong.

This correspondent observed that although detentions are reviewed by a consultant after 24
hours, this is still a long time to wait, and at this point of first detention, criminals have more
rights than mental health patients.

These conments are pertinent because they highlight the potential lack of protection of rights
during this initial period of detention, and the lack of redress available to a person who is
detained for a short time and then discharged.

One of the key protectionsagainst unjustified deprivation of liberty is the ability of a patient to
appeal to a specialist tribunak in our state, the Guardianship Board. However, this protection
can take a little while to mobilise. It is there and available for the person whmas been detained
for days or weeks. It is certainly not immediately available during the first hours of a detention,
and in some cases, a person detained at the beginning of a weekend may need to wait a number
of days for a hearing to be held.

Many pele are detained for just one or two nights. In a crisis, this can be lifesaving. However,
as the correspondent suggested, people could be detained at times when detention could be
avoided if there was a more thorough assessment completed and alternatigptions offered.

It is in this context that giving people written information about why they have been detained
can provide better accountability and preserve rights. While patients do receive a verbal
explanation, this might not be remembered. The sinte written facts of the reasons for decision
can be a reference point for patient and family over the following hours and days.

Does this matter? There are two conceptual approaches to considering such matters. One is

rights-based legalisn® it emphasises individual rights and access to justice, as well as access to

treatment and care. The other contrasting approach is benign paternalism OEAO OEA DPAOEAI
best interests will be looked after by the system.

The human rights approach sees the deprivain of liberty in mental health detention, even for
brief periods, as significant. Not only does a person lose their liberty, they also lose the ability to
consent or refuse consent to treatment. Ensuring a person is fully informed is an additional way
to protect rights, particularly at this initial stage of detention when other mechanisms of

external review are not effective. Benign paternalism results in a lack of accountability and a
risk of errors.
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Absconding from Mental Health Facilities

The Mental Health Act 2009ermits the detention of patients at risk to themselves and others.
During a period of involuntary inpatient care, mental health staff have to manage competing
priorities. On the one hand, there is a need to keep a patient safe; ba tther, the purpose of
the admission is to provide treatment and care so that a patient can recover and leave the
hospital environment. Most detained patients are managed on open wards. Doors are not
locked, except at night to keep people out, and atient is responsible for complying with the
order. Of course, if the patient under treatment does leave hospital without permission, clinical
staff or the police have the power to return them. There are secure locked units available for
patients unable © comply with the open ward regime.

This approach of using open wards where possible is consistent with both professional best
practice, and the need to provide the least restrictive option. As a patient in recovery gets
better, they will take back more esponsibility. This is a risk, but one that is carefully assessed
for a therapeutic benefit.

However, the issue is not straightforward. While the least restrictive policy approach has very
wide support, there can be issues in the implementation. Theseeve evident when this Office
engaged with clinicians, carers and consumers about this topic.

For example, clinicians who strongly support the use of opeward care whenever possible,
report difficulty in obtaining closed ward beds for their patients when tey consider that this is
needed. These closed beds as well as providing security also deliver intensive care through
higher staffing numbers per patient. Often a patient may need a few days in this intensive care
setting before returning to the open wad.

The number of closed ward beds in the system is determined based on the needs of people with

mental illness in the general community, but these closed beds are also routinely used to

i ATACA O1 OAO&EI 1T x8 AAI EOOEIT T O A&£OIllhealthfadilid Othe AOE (1 C
number of such forensic patients is small but their use of acute closedard beds can make a

critical difference in a finely balanced system. For example, if there are two or three forensic

patients occupying beds in the 1€bed seare unit at Glenside for a prolonged period, many

other patients who might have spent a few days in those beds will not get this service.

The acuity of patients in open wards has also increased. In the past, there were few other

options than hospital, ® at any one time an open ward would have people with varying degrees

i £ OAOGAOEOU T £ Ei11AOOR xEIT CATAOAIT T U OOAUAA 111
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care for and supervise patients who as a group have higher needs than in the past. For this

reason, staffing levels and ward procedures need constant review.

Clinical staff report difficulty monitoring all patients when there are many high neds patients
on a ward. The patients who are identified as having the highest need may be observed, but
then another lower-need patient might slip away. On occasion, staff can find their time diverted

3) T OEEO OEOOAOQGEITh OEA xI1 OA ObA ®EnfaiHddth A£1Q0000aksd AO OEE
describes a person receiving inpatient car@ Yyl CAT AOAT h OEEO |/ £#£EAA OOAO O
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from acute patients to longstay patients with high nursing needs, who are inappropriately on
acute wards for months due to a lack of longtay ward places or 24hour supported
accommodation.

The concerns of carers about absconding are straightforward. Believing a family member to be
safe in hospital, thee can be an anxious time worrying about the safety of that absconding
patient before they are found. In other situations, carers can be in a difficult situation when a
patient absconds to their home, and then needs to be returned to hospital.

Background in South Australia
At various times, absconding has been a major topic of concern in South Australia. This has
included absconding from psychiatric settings, as well as from emergency departments.

In July 2010, SA Health provided the Public Advocate wititatistics on absconding from

"1 AT OEAA (1 OPEOAI 8 AEAOA xAOA OAx 101 AAOOR AT A
denominator such as the number of detained patients at a particular time.

In 1998, there was an average of 30.25 patiergtbsconding incidents per month. This went

down to a low of 8.58 per month in 2007, and fluctuated since. The numbers per month in

2008, 2009 and 2010 (up to 31 May) were 11.25, 9.33 and 13.6 respectiveuring this time,

total patient numbers at the hospitalhave decreasech in particular, as one of the three acute

wards has moved offsite.

Of note is that a major initiative to reduce absconding occurred in 2005. Based on the data

provided by SA Health, within 12 months absconding rates were reduced from 2B @er month

Ol po8uys 1O OEA OEiIi Ah A TO01AAO T £ xAOAO OEAC
years, wards have again been repened, using risk assessment and clinical observation as

alternative strategies to keep people safe on open unitather than behind locked doors. Also,

some buildings in use in 2005 regarded by nursing staff as very difficult to prevent absconding
AAAAGOA T &£ PIT O 1AUT OO ATA TEI EOGAA OIETAOG 1T &£ OEC
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(Mosel et al., 2010). While the hospital studied is not named in this publication, the description

is suggestive 6 Glenside.

The researchers note the lack of research in Australia on absconding, and also the need to better
understand the use of risk assessment and management. An actual rate was calculated for
2007 by dividing the number of absconding events (repodd as 64 events that year), by the
number of detained patients who were discharged that year from the three acute wards at the
hospital (480). The calculated rate was 13.33%: this was 14.84% for males and 9.79% for
females. Most absconding events werfer males who had a diagnosis of schizophrenia, and
62.5% of absconding events occurred for people who were on their first 2day detention order.

The authors endeavoured to compare their results with other studies, which was difficult

because of differentdefinitions of absconding. The rate was higher compared to some studies

but lower than others. The patterns identified can be used to recognise-ask times during an

AAi EOOETT AT A DAOEAT 006 AEOAOI OOAT AAO®&had 1 OT h 1
absconded before, so past absconding is a particular warning sign of future absconding.
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Mosel et al. (2010) remarked that as 1 in 8 detained patients behave in this way, they warrant
close and sustained attention. This can lead to more effective simg practices.

Quality and safety considerations

In 2010, theNational Confidential Inquiry into Suicide and Homicide by People with Mental lliness
in the United Kingdom published data on the social and clinical characteristics of people who
absconded fom an inpatient psychiatric ward prior to suicide.

Examining 10 years of data, 469 suicide deaths of patients who had absconded were identified
in England and Wales. Schizophrenia was the most common diagnosis. When compared to a
group of patients whodied by suicide while on leave that had been agreed with staff, the group
of people who had absconded were more likely to have been legally detained, roompliant

with medication and to have died in the first week of admission (Hunt et al., 2010).
Reconmmendations from this paper included having tighter control of ward exits, more intensive
observation of patients during the early days of admission, and ensuring that the ward
environment is supportive and less intimidating to patients (Hunt et al., 2010).

These observations are relevant to the Australian context, as similar groups of people abscond.

The findings of Hunt et al. (2010) about the ward environment are also applicable. The
researchers cite the recommendation from the United Kingdome NHS liitsite of Innovation

and Improvement, that services place a greater emphasis on wards that engage patients and
provide structured and supporting activities. In South Australia, we hear consumers and carers
report a lack of activities on wards. For exampl when a young male consumer who had
absconded was asked by the Public Advocate why he had done this, his reply was that there was
not enough to do on the ward.

This can reflect how a ward is well ordered, and organised with a daily routine. Bowers (2009

AAT 1 O OEEO OEA OOOOOAOOOAG 1T &£ xAOAOh AT A ET A A}
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and the use of restraint. In a followup paper, his group examined the interaction between

these factors. Based on a detailed staff survey in these wards and statistical analysis, their

conclusion links the concepts thiswag, 0888 1 AAAAOOEED EI PAAOO 11 OA,
on structure, structure influences burnout, and burnout influences attitudes towards difficult

DAOGEAT 606 j"T xAOO AO Ai8h ¢mpmQs

Discussion

Current research has implications for how we consider andaspond to absconding as an issue,

to inform practice.

It can also influence professional and public debate about this matter. There are two
contrasting arguments that are brought up when the matter is raised.

The first is that mental health involuntary inpatient admission is different to other forms of
detention (such as police custody); therefore, the community should consider absconding from
mental health involuntary inpatient care differently to absconding from other forms of
detention. A potential wed&ness of this argument in its simplest form is that it can be used to
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argue against criticism of any episode of absconding. It may be appropriate to use such an
argument on some occasions, but not appropriate on others.

The second contrary position is thaphysical measures should be tightenedl wards should be
locked, or indeed a fence or wall be erected around Glenside to stop this from occurring.

It is worth considering the first proposition in more detail. It is true that there are significant

differences between civil involuntary inpatient admission for the purposes of receiving care and

treatment, and the placement of a person in police custody who has been alleged to have

Al i i EOOAA AT 1T ££AT AAS 4EA 17 OEOAIiffehtia £ O OAEET C
therapeutic rather than law enforcement focus), as are the means of detention, with the

majority of people in a mental health setting managed on an open ward and choosing to comply

with legal requirements rather than being stopped by a physicdlarrier such as a locked door.

The patient on an open ward is, of course, aware that if they should abscond then police will be
called, and they will be returned.

However, the loss of rights for involuntary inpatients is the same if not greater than othdorms

of detention. There is a loss of libertyhut in addition there is aloss of the right to make choices

AAT OO OOAAOI AT Os8 4EA 30AO0A EO OAEET C AxAU A DAC
safety, care and protection in return.

In this respect, the expectation that a patient will remain safe in hospital, and not be able to

leave is no different to the expectation that a person not be able to leave other forms of custody

at will. It is the means of keeping a patient safe on a hospital stteat are different? through

DOl ZAOOGET T A1 O AOOGAOGOGI AT OO 1T £ OEOCEh 1T AOGAOOAOQGEIT O
adequate staffing numbers to meet patient need, the delivery of care in wards designed for the

purpose, and ready access to closed wak#ds when required. The patient should be engaged

in a program of meaningful activities, delivered by a welled and effective team.

The sum total of these measures is that absconding should be minimised, particularly when a
patient is at risk if they abgond.

At times, it is also necessary for professional staff to take a clinical risk, to give a patient more
freedom aspatients take back responsibility for their own welfare. The therapeutic benefits to
the patient of this risk should outweigh the risk tself. Thisrisk should be understood by
consumers and carers, as well as treating staff.

Therefore, when a patient absconds from detention and an incident is reviewed, many different
factors need to be considered.

This then leads to discussion abouhe second contrasting argument: the routine locking of

doors to all wards or the building of a fence. Mental health care is not custodial in nature but
OEAOADPAOOEAS yO EO T EEAT U OEAO DPAOEAT 008 OAAIT OF
restriction in a custodial environment. Patients would not be able to take back responsibility

for making decisions in the same way that can happen on an open ward. For these reasons, a

blanket use of locked wards or fenced compounds would be counténerapeutic. In the longer

term, patients who receive effective treatment and rehabilitation will be better able to look after

themselves at discharge than those who have been locked away with limited personal

responsibility during their time in hospital. In the longer term, a custodial rather than a

therapeutic response may actually increase risk.
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These are some of the reasons that the wall that surrounded Glenside was lowered from a high
barrier, to a low decorative wall approximately 50 years ago.

It is very understandable that the idea of putting up a fence is raised during discussions,
particularly when the community hears of a person absconding repeatedly and other measures
such as careful risk assessments and the limited use of closed wards failing.

This is why the mental health services need to drive the professional therapeutic model as
effectively as possible to reassure the community of its effectiveness. Wards may not be
routinely locked but there are clinical strategies to keep people safe.

Conclusion

Currently in South Australia, as in other parts of the world, absconding from inpatient mental
health units remains a topic of concern. For this reason, routine monitoring of absconding rates,
along with ongoing research is needed.

Data can be used tadentify when problems develop, as the regular monitoring of data could
identify changes in patterns. In the future, it may be possible to compare wards and services
with national benchmarks for absconding rates. Even though national and international
evidence suggests that some level of absconding is unavoidable in inpatient psychiatric practice,
this should not stop services regarding absconding as a preventable problem, and reviewing
incidents to prevent further recurrences in similar situations.

Currently, there are particular issues that need to be monitored. One is the access to clesed
ward beds for community patients who might then be cared for on an open ward, when no
closed ward is available. This access issue can be a particular problem whirsed wards that
are intended for community patients are used for forensic patients, because of a lack of forensic
beds. This situation is now commonplace occurring on most occasions that our Office
enquires. Adequate staffing levels and clear respoimlities and staff structures within

inpatient units are further issues to be considered.
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Sexual Safety in Inpatient Settings

The Office of the Public Advocate has been approached ab@maiated instances of alleged
sexual assault or exploitation of detaied patients. We then assist a person to lay a complaint
with the Health and Community Services Complaints Commissioner for investigation. Many of
the issues about the identification of assault, and lack of prompt police reporting are similar to
those for people with a disability (and described in the section on Disability Justice Strategy).

The sexual safety of vulnerable people in inpatient psychiatric settings has been a major issue in
other states in Australia and in other countries. There is no rean to expect that the risks for
mental health consumers in South Australia would be any different to the risks in other states. It
is likely that without a strategy to prevent and identify atrisk situations and to respond to
incidents and allegations, ristances of abuse or assault can be missed. While some people who
allege assault or have been exploited come forward, it is likely that other people who have been
through a traumatic experience while unwell choose not to do so. The number of specific
instances that our Office is aware of is small, but we consider that sexual safety in inpatient care
is a significant wider problem for our system to address.

Risks can include those of assault by fellow patients, visitors or staff. A further risk for some
patients is that their illness may lead them to agree to a sexual relationship that they would
otherwise choose not to have. Due to their iliness, the patient is unable to consent to sexual
intercourse. One purpose of mental health detention is to prote the person from engaging in
such sexual behaviour. Should this happen on a ward, it is a breakdown in care systems.
Patients can also be at risk of experiencing fear and harassment, which in itself can be
traumatising ? particularly for people who are more likely to have experienced trauma in their
lives in the past.

South Australia could benefit from having in place comprehensive guidelines such as the

6 EAOT OEAT #EEAZE OOUAEEAOQOOEOOBO AT AOI AT Oh 000111 ¢
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Victoria, 2009). There are existing operational policy guidelines in place by the Adelaide Health

Services which run most specialist inpatient services, and wiglthey serve a purpose, they do

not substitute for a statewide comprehensive document.

Some of the work required overlaps with that of a Disability Justice Strategy. For example, the
need for better identification and prompt police reporting issues is vey similar.

Other issues for a sexual safety strategy include making fundamental decisions about the

operation of mental health services. For example, for a few years now there has been a policy

discussion about the reintroduction of segregation of sexesn mental health units. This can

involve allocatingwomen! T1 U 11 01T CAOh AAOECi ACET ¢ OPT AOGS 1 £ |
either male or female, and establishing singl A @ x AOAO | £ O A@AI b1 Ah A xI
unit). As part of the Stepping Up lan, some inpatient units will become smaller, so this could be

an ideal time to implement such a proposal.

Womenonly areas may not be costly, although it then becomes necessary to have available
vacant female and maledesignated beds at any particularitne. In 2011, the Victorian
Government in its budget allocated funds for the provision of gendespecific areas, and in
September 2011, a womeronly unit was opened at The Alfred Hospital, so that women can
receive treatment with less fear of victimisatio, violence, sexual assault and traumatisation.
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The Health Department in Victoria has also prepared a new Service Guideline for Gender
Sensitivity and Safety (Department of Health, 2011). The guideline aims to provide trauma
informed care, recognising tlat many people seeking psychiatric care have experienced past
traumas and are vulnerable if exposed to new traumas.

There are other procedural issues that can be standardised. For example, when wards provide
single room accommodation it should be possib for patients to lock their own doors. Staff of
course can override the lock to gain access, but other patients or visitors could not. This would
be only one part of an overall sexual safety strategy. It is a topic that needs comprehensive
consideration as to how instances of abuse and exploitation of a vulnerable group of patients
can be responded to and prevented.

The Office of the Public Advocate has rais¢ke need for Sexual Safety Guidelings the past
with SA Health, and again in September 201

Action is now needed to address specific issues about the safety of vulnerable people under
mental health detention, as well as to bring responses in line with an overall Disability Justice
Strategyas it is developed Many of the issues identified arsimilar: for example, instances of
alleged abuse can be discussed with police by mental health services, and at times no formal
report made. Clearly, a formal report is essential to enable a response. Similarly, advice by a
counsellor from Yarrow Placethe sexual assault referral service, can be critical for both the
vulnerable person and staff.

While the safety of detained and other vulnerable patients in wards is a critical issue, a sexual
safety strategy could also address the safety of consumeigihg in community accommodation,
where similar issues can exist in both preventing abuse, and recognising it when it has occurred.

Increased awareness may also increase the reporting of incidents, which in turn will lead to
more investigations, and infomation that will guide the effectiveness of both a wider Disability
Justice Strategy that encompasses the needs of people with a psychiatric disability, and a more
specific sexualsafety policy document to increase the protection of vulnerable inpatientsi
psychiatric units.

Conclusion
The Disability Justice Strategy should also protect people with a psychiatric disability.

A sexual safety policy for psychiatric inpatient settings in South Australia would aim to prevent
assaults, improve recognition of asault if it occurs, and lead to an effective response with police
reporting and attendance by sexual assault referral services.

Further safety could be provided with the provision of a womeronly psychiatric intensive care
unit, and the allocation of singlesex pods in existing wards to separate male and female
bedroom areas. If possible, singteex open wards should be considered. A simple measure that
might be implemented quickly for mixed wards is the provision of a womeionly lounge.
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Seclusion and closed circuit TV
This particular issue, raised by our Office in 201£2011, demonstrates the value of complaint
reporting and investigation of specific incidents leading to improvements.

The Office of the Public Advocate learned indirectly of an allegatighat a consumer had been

T OOOAA TAEAA ET A OAAI OOCEIT oili ET A TAET O 1 AOC
report was that the consumer had taken off her clothes, rather than had them removed. The

AT 1T 001 AO6O AAOA xAO ionbyEdédoikult TE[CCTO)mAthe@WdsEZE OOAOD
camera in the seclusion room.

The Mental Health Services confirmed that such an incident occurred. The Office of the Public

Advocate as an advocacy agency does not have the powers to investigate such aanaithich is

properly investigated by the Health and Community Services Complaints Commissioner

(HCSCC). For this reason, the Public Advocate laid a complaint with the HCSCC (the person who

was nursed naked in the seclusion room had not contacted our @#i or made a complaint

herself).

The OPA attended a meeting at the hospital convened by the HCSCC. As the complainant, the
Public Advocate became aware of the actions taken by the Mental Health Service in response to
reviewing the matter both internally and through external experts. There were a significant
number of issues that were considered in the review. Major responses related to the use of
seclusion policies and the use of CCTV.

In particular, the review recommended the urgent reevaluation of sclusion policies and the
inclusion of the national seclusion guideline that no person should be placed naked into
seclusion. When a patient removes their clothes, alternative clothing will be offeredit was

not available in this unit, but was availablen other units. The unit where this incident occurred
now has canvas gowns available to be offered to consumers.

The viewing of a person in seclusion via CCTV is an issue in itself because of the lack of privacy
and personal dignity, but it also reflectdoroader practices regarding the use of 1:1 staff. With
sufficient staffing, it should be possible to provide continuous nursing support and observation
to an unwell patient, so the need to monitor remotely via video from a staff station no longer
exists.

The review also identified the need to ensure that medical assessment was available on this unit
as required by seclusion policies. Potential gaps in aftéwours medical review of seclusion have
now been filled.

Different seclusion policies had been imse in different units in Adelaide? some policies were
more comprehensive than others. For this reason, a policy will now be agreed upon and used in
all public psychiatric settings in Adelaide where seclusion is practised.

This then led to discussiorby the reviewers about the use of CCTV in seclusion rooms generally.
For those rooms that currently had CCTV, it would be turned off if a person removed their
clothes. It was also considered unnecessary for the new Glenside Psychiatric Intensive Care
Unit to have any video monitoring installed in its seclusion room.
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The Public Advocate understands that these recommendations have been accepted by the
Mental Health Services in 2011. The new Glenside seclusion areas will not have CCTV
monitoring installed.

This outcome is supported by our Office. It should be noted that the absence of CCTV
monitoring does not compromise the safety of a person in seclusion. If a person is so unwell
that seclusion is required, then the constant presence of a staff membaitside the seclusion
room is also needed. This will be more therapeutic and supportive in the long run than
monitoring from a staff station via video.

There is still more work to be done. CCTV is still used in many existing seclusion rooms. This
will need to be considered on a casby-case basis. If a ward has been designed well, and there
are adequate staff numbers, there should be no need to use CCTV at all in any seclusion unit. Its
use in each situation needs careful consideration.

There is also anore general review held by SA Health on the use of CCTV in mental health units.
This will include the use of CCTV monitoring and the storage of videotapes. Hopefully, the
perspectives of mental health consumers, carers and staff will be considered hig work as the
use of CCTV is considered more generally in mental health units, not just in seclusion rooms.

Our Office has not reviewed this broader topic. We note that the Mental Health Services in
reviewing this incident contacted three other Austrdian states to see practices in those settings.
Two did not use CCTV at all in inpatient settings, and one did. It would seem that there is no
compelling case to use CCTV in mental health units, and CCTV is not standard practice. Ifitis
possible toavoid the use of CCTV in mental health units, this is desirable.

However, there is a difference between placing cameras in public areas of wards such as
communal areas and corridors, and placing them in personal areas such as seclusion rooms. In
some sdtings, patients and carers have been reassured that potential blind spots in corridors

are monitored at nights via CCTV as a matter of personal security. In wards with share rooms

and unlocked doors, this can be a protection against people wandering intoOEA OO08 AAAOI |1

Seclusion areas are personal areas. Most people placed in seclusion will be distressed. The
example of a patient who is naked is an extreme one, but the invasion of privacy at a vulnerable
time, will still happen in many if not most stuations, leading to personal dignity being
compromised. The position that our Office puts forward is that all CCTV in seclusion rooms
should be disabled. Most units in Adelaide are relatively new, having been built or remodelled
in the last 15 years. tlis difficult to understand why any of our current wards should not be able
to monitor and support a person in seclusion through ond¢o-one care with direct personal
observation when required.

The value of complaint investigation
The Office of the PublidAdvocate was struck by the benefits of the complaint investigation.

Seclusion practices have already been subject to considerable scrutiny as part of a national
improvement effort to prevent the use of seclusion. With all this other recent good work
focusing on seclusion, one might have thought that there would be little more to be learned
about good practice from a complaint investigation.
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Yet, this single complaint brought to light critical issues that could improve the care of people in
seclusion acpbss Adelaide. The incident was degrading and undignified, but the response to the
complaint was commendable.

Such issues are not just those reported by patients, but by staff and other whistleblowers. It is
likely in the future, now that South Austraia has a Community Visitor Scheme, that more issues
will come to light in this way leading to similar investigations.
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Promoting Rights and Interests
Right to Supported Housing

Introduction

Supported housing can be a fundamental need for people whave a significant disability
(including psychiatric disability), and require support workers or rehabilitation workers to visit
their home to assist with daily living tasks or with skills development.

This discussion particularly concerns programs operatd or funded by the health and disability
sector for people who have high needs, require assistance to manage their behaviour, and are
not able to meet many of their own seltare needs. People in this group historically may have
been housed in psychiatrc hospitals or institutional disability accommodation, or placed in
supported residential facilities (SRFs).

Supported housing, as the name implies, is the provision of a home, and support services to
allow a person to remain independent.

This discussbn follows on the review of Supported Residential Facilities in the 2010 Annual
Report; additionally, it draws links between our ongoing reliance on SRFs with gaps and
shortcomings in our implantation of mental health policy, and delivery of disability hasing.

The interrelationships between the different governmentfunded programs are discussed, and
there is a more detailed discussion of the gap in 2dour cluster accommodation for people who
experience a psychiatric disability.

Observations and Recommen dations of Previous Annual Reports
2009 Annual Report

0 Gaps in the provision oflisability supported accommodation were described and

numbers on the unmet need list cited (see thReviewOAAQOET 1T T £ OEEO UAAOB(
update).
0 Plans formental health supported accommodation were noted, in particular the
stepped model of care that would provide 73 additional 24our supported
accommaodation places for people who would have previously had prolonged stays at
Glenside Hospital.
0 Impact of lack of accommodati on on acute wards. The lack of supported

accommodation places was leading to long stays in acute wards by people who took
these places, preventing some patients from being admitted to acute care and causing
other patients to wait in emergency departments. A number of client stories were also
featured in the media at this time, which further informed the public of this issue.
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0 The need for clear counting to ensure that the group with complex needs do not
miss out:

To rigorously define which supported aceconodation beds are part of the
count for stepped supported accommodation and which are not.

This can make it clear then which beds are the replacement for the Glenside
beds (building costs funded by the $20.46m commitment as part of Stepping
Up, and recurent costs funded by money formerly allocated to Glenside) as
opposed to other supported accommaodation, which may not target the same
group with complex needs (Annual Report 2009 p. 36).

2010 Annual Report

0 The provision of supported accommodation in thesupported residential facility (SRF)
sector was reviewed. As of June 2009, SRFs were providing accommodation to 869
people: 52% had a primary psychiatric disability, and the next largest group were
people who had an intellectual disability (17%).

(@]

SRF residents are not considered homeless but should be. For statistical purposes,

the Australian Bureau of Statistics does not consider SRF residents homeless, although a
resident in a boarding house would be. The Office considers that it would be more
accurate br SRF residents to be considered marginally housed or homeless rather than
appropriately housed.

(@]

Subsidy of $12 a day is insufficient. The Government subsidises SRFs by $12 a day per
OAOGEAAT Oh xEEAE EO 11 O b 1 £ OdishbiliypedsiohA AT 006

[@]3

Impact of low financing of this sector. This low subsidy contributes to a poor quality
of life for many SRF residents: problems can include lack of privacy due to sharing
bedrooms, lack of heating and cooling in bedrooms, and variakd@ality and palatability
of food . It was also noted that some SRFs had been able to operate effectively. These
problems are not universal, but they are widespread.

[@]3

A new SRF Act. This Office suggested that new SRF legislation was required to better
outline the rights of residents, and properly recognise SRFs as care providers, working
to a support plan, and visited by a volunteer from the Community Visitor Scheme.
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Updates on matters raised in past reports

There have been responses to the matters rad in past reports.

Disability Clients in Acute HospitalBeds 8 )1 ¢mpmh OEA 31 OOE ! OOOO0AI E.
policy provided for an extra $3.5m annual recurrent funding to provide alternative

accommodation to disability clients in hospital beds who d not require the bed on medical

grounds but stay in hospital as a place of accommodation.

In 2011 we still had disability clients spending weeks or months in hospital, but it has been
possible to ask that they be considered for this new funding sourc&Vhile we have not made a
guantitative comparison, the need for OPA to respond to dire situations of people stuck in
hospitals has been less frequent. However it still does occur, and can have a significant impact
on patients caught in this predicamentas well as affect hospitals in need of acute beds at peak
time.

This matter will not be resolved until there is funding to meet the Category 1 unmet needs list
(see the Review Section on Disability services.) The money to do this is already being spent
but in the health sectoron hospital bedsrather than in disability sector on accommodation

Supported Residential Facilities. It is our observation that there have been no significant
changes in the situation for residents of SRFs since our review2010. It is worth noting some
responses made by practitioners in the sector about the 2010 Annual Report SRF Review.
There was little disagreement with the observations made about the sector, or the need for
reform. There was also general agreement ahbthe need for single rooms, proper heating and
cooling throughout buildings and good food.

It was suggestedo usthat the OPA review could have acknowledged the progress made by SRF
proprietors in the last two years in improving service delivery standads, staff training and

getting the Government to review allocations. Private SRF proprietors were the principal
motivators in getting the South Australian Government to commission a viability study in 2003,
and then repeatng this work in 2009210, resulting in an increase in resource allocation to the
sector. It was also noted that significant funding inequities remain for the sector.

While our review was appreciated by those concerned about the welfare of SRF residents

workers, policy makers and progietors 2 it was pointed out that these shortcomings had been

relayed to successive ministers by advocates, other people associated with the disability sector,

the SRF advisory committee, and SRF proprietors. The concern expressed was that our review

mge®O OCAOEAO ADOOOGE xEAOAAO OOCAT O AAOGEIT xAO 1TAA
Overall, our Office stands by our recommendation last year that a new Supported Residential

Facilities Actbe put into place that better describes the rights of people with disdlities who

live in SRFs, that sees SRFs as disability care providers, better defines health and support

standards, and legislates for a Community Visitor Scheme.

Taking the point from some of the feedback, SRF reform is urgent, and should not wait for the

inevitable delays associated with new legislation. Even if the need for new legislation were

accepted, a plan to introduce singleoom SRF accommodation should start now, with

OANOEOAT AT OO &I O EAAGET ¢ AT A AT 11 Etbigprévé Al EAT 008
nutrition and palatability, and a properly resourced care and rehabilitation plan for every

resident.
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Disability supported accommodation providers 2 gaps between services
It is relevant to quickly review the major providers of supported housingo this group with
complex needs.

Exceptional
Needs Unit

. Mental Health
People with complex Senvices Supported

Supported Accommodation needs in need of high Accommodation
level supported
accommadation

Disability Services

Supported
Residential
Facilties

Figure A11l. Providers of high -level supported accommodation for people who have high and
complex needs.

The diagram above (Al11l) illustrates the key providers and funders of higlevel supported
accommodation, in this ase for the population of people who have high and complex neeels
Disability Services, Mental Health Services, Supported Residential Facilities and the Exceptional
Needs Unit. This discussion focuses on the sgboup of people with complex and high needs
although disability services and mental health services have a much broader role in providing a
range of support services that higineeds clients may also access.

31T A OAAAAOO T ECEO AA OOODPOEOAA OEAO 32&0 EAOA
provider. In reality, if a person requires on site 24our assistance it is likely that they have

high needs and SRFs become an option. People who have significant behavioural problems or
very high-level personal requirements (e.g. incontinence) may ndie accepted for SRF care by
OEA CT OAOT I AT 0860 32& ET OAEA OAAI 8

In addition, there are a range of other supported accommodation providers financed through

the Commonwealth and statfunded homelessness sector. Gaps are also filled by the aged care
sector, which admits young people who have a disability, acute medical wards in general
hospitals, and acute psychiatric wards. Hospitals can provide accommodation by default for
people who need longetterm supported accommodation for a mental illness or other disbility

but who do not need acute care. The prisons also take on a role, as people who have a
behavioural problem secondary to a mental illness or disability, and left with insufficient

support in the community, are more likely to be arrested and incarceted.
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Each service has eligibility criteria, and the process of navigating between the gaps creates
critical delays for people who are homeless. It is not uncommon for both advocacy and
guardianship clients of the Office of the Public Advocate to expeniee a dual diagnosi®

having a disability (usually an intellectual disability, brain injury or autism spectrum disorder)
and a mental illness (for example, a mood disorder, psychosis or pasaumatic stress
disorder). This can lead to uncertainty and diagreement as to whether behavioural problems
are due to an underlying disability and therefore a funding responsibility of disability services,
or a mental illness, so therefore a funding responsibility of mental health services.

Disability Support

An extract from the eligibility criteria for Disability Serviceswas reproduced in our 2009 Annual
Report (page 15). These criteria need to be met to receive any SA Government funded specialist
disability service, but the focus of this discussion is the need ieet these criteria to receive
supported accommodation. Criteria included providing services to children and adults with
intellectual disability, autism spectrum disorder, acquired brain injury, or a physical or
neurological condition that cannot be reslved with medical treatment. The person must have
experienced significantly reduced function in a range of areas, require a specialist disability
service, and the disability must be permanent or likely to be permanent. People accepted into
disability -supported housing must meet these eligibility criteria.

As noted in theProgram Reviewsection of this report, as of August 2011 there were 454 people
on the supported accommodation unmet need list for services that are described as Category 1,
where the nead is critical because a person is homeless or is at immediate and high risk of harm
to self or others.

The lack of tenancy rights for Disability Services clients emerged as a significant issue in 2011.

Even when notionally housed, clients with disabity can be vulnerable to becoming homeless

quickly. A crisis can lead to a hospital admission, and clients are then not able to return to their

previous accommodation. Residents in disability accommodation funded under the current

Disability Services Ac993do not have the same basic rights as residents in the aged care

sector. The result is that instead of problems being solved in the community after a behavioural

incident» AEOEAO ET A DPAOOI 180 AGEOOEI C OO0PDPI OOAA EITI
people can instead be sent to hospital, and then be effectively evicted by their existing provider.

Some people in this group have then spent months in an acute hospital bed waiting for

accommodation to be found.

The converse can also occur. While ¢he are instances of eviction due to a lack of tenancy
rights, there are other instances of providers continuing to deliver care in very adverse
circumstances. While this on the one hand is commendable, it can create risks for the safety of
clients and gaff, and disruption to neighbours. There needs to be a shetgrm respite solution

for clients whose behaviour deteriorates, and who need a brief period of extra support beyond
that which can be provided in their usual home, without requiring the use dfospital as respite.

In these situations when a behavioural crisis develops, difficulties are generally successfully
managed in the mediumto longer-term. Input from skilled psychologists to put in place a
behaviour support plan, and mental health staffo give advice on the management of emorbid
psychiatric illness can all be effective, and often people can then live successfully in community
supported accommodation.

Annual Report 201%2011 | Right to Supported Housing“



As discussed in thProgram Review: Disability Servicegction of this report, urgert funding is
required for meet the unmet demand on the Category 1 waiting list, and the needs of people
who require high-level supported accommodation can be particularly acute.

Psychiatric disability support
With respect to Mental Health Servicesthe Suth Australian Mental Health and Wellbeing
Policy 201072015 (SA Health, 2010) commits the State to ensuring that community mental
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rehabilitation and support services are linked to secure and affordable long term housing
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With deinstitutionalisation, there has also been a change of traditional responsibilities for some

client groups. Historically, when patients lived in hosjtals, mental health services would take

OAODPI T OEAEI EOU &I O All T /&£ A Al EAT 060 AAOA 1T AAAOC
psychotic illness and then brain injury secondary to substance misuse, mental health services
would deliver careford 1 OEA Al EAT 680 1T AAAOS .1 x OEAOA EO /

responsibilities. A person with very high needs who requires significant support services for
example, a person who experiences both schizophrenia and an intellectual disability, caawvh
their support needs divided between the two relevant departments with Mental Health funding
the care deemed to be related to the mental illness, and Disability for care needs related to the
intellectual disability. The Office of the Public Advocate mohas a humber of clients in receipt
of services that are jointly funded by both departments. This has not been without delays in
setting up arrangements.

Mental Health and Disability Services both operate a separate preferrgatovider panel of NGO
providers. Even though the NGOs perform similar tasks, the preferred provider list for each
department is not identical to the other. So for example, Mental Health Services cannot pay a
disability provider who is not on their list and vice versa. It is now pssible for a client to be
funded by two departments, but to have one care contract for this service through Disability
Services, delivered by one provider who is on the disability provider list, but funded by both
Disability Services and Mental Health. Ae administrative arrangements to make this happen
need to be put in place on a cadey-case basis.

Ideally, in the future these arrangements should be invoked automatically. The needs of people

xEl EAOA OOAE OAOAI AEACI 1 OABAAAOCBOODAAAEROAAI ABI
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funding this should be arranged by the services, and vice versa. It should not be necessary for

consumers and advocates to negiate with both services.

Disability and Psychiatric Disability Support ? Exceptional Needs

The Exceptional Needs Unit (ENUprovides support and advice for people with complex needs,
including people with disabilities, mental health conditions and chronihealth problems
(Department for Families and Communities, 2011). In May 2011, at the time when our Office
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collected information prior to presenting to an Upper House Committee on Disability Funding,
there were approximately 30 clients receiving fundingand another 40 provided with
consultation. The Exceptional Needs Unit spends approximately $2.8m on clients.

This has been an excellent service for some time and in the last three years has moved to
redefine its role, as it risked becoming ineffective.The intention was that people would receive
intensive rehabilitation input for a few years and would then return to mainstream services.

This input included expert advice from the Management Assessment Panel (MAP) that is part of
the Exceptional Needs Ui, as well as additional funding which could range from a few

thousand dollars to hundreds of thousands.

However, this flow was severely constricted because the return of ENU clients to mainstream
mental health and disability services had slowed to aitkle. Atthe same time, referrals were
made from other services for care of people who did not have complex needs, but still required
substantial funding. Rather than needing specialised input for complex needs, it had become a
program for people who hal high-cost support needs (which otherwise might have been
expensive but straightforward needs and dealt with by either the disability or mental health
systems), or for people where services could not agree who should take responsibility.

This has changd because over the last three years, Disability Services and Mental Health
Services have committed to take people who had completed their care at the ENU, and not refer
people who were not considered to have genuinely complex needs.

Even with this refocusng, in the last few months of the 20182011 financial year, the ability of
the ENU to accept new clients who required funding packages ground to halt. It became
apparent to the frontline staff at our Office and other practitioners in the sector that thENU

had spent all its support funds, and was not in a position to fund new clients. It was still able to
offer expert advice through the MAP, but not to fund extra care. This significantly limited the
options for some high needs clients, including thosie hospital for some months.

The situation has now resolved for 201%£2012; however, this period of time did illustrate the
precariousness of funding for the ENU. This is not because of the services offered by this highly
regarded provider, but because oits position and dependence on underfunded disability and
mental health services, as it attempts to return stable higheeds clients back to either the

Mental Health Service or Disability Services.

The Exceptional Needs Unit and the Management AssessmBanel that it operates have been

highly regarded South Australian innovations. In the future, MAP could be given greater

authority to provide professional advice to both Disability and Mental Health services, and to

AEOAAO xEEAE OAOGEAKLAORIUGT AT AA OGRAdisBidbdiraeODT T OE
001 COAI 2A0EAx OAAOQEIT 1T £ OEEA e GE] 10MH® % A0 O\F
financial demands on ENU may be less in the future if there is a state forensic disability plan in

place, as well as a planned response to the needs of adults who experience autism, that do not

require an exceptional needs package, freeing more ENU funding for clients with exceptional

needs.
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Supported Residential Facilities

The role ofsupported residertial facilities is defined in theSupported Residential Facilities Act

1992A0 OPOAI EOAO AO xEEAEh £ O Ii1TTAOAOU 10 1 OEAO .
residential accommodation is provided or offered together with personal care servicesther

OEAT &£ O 1 Ai AAOO T &£ OGEA EIi Tl AAREAOA EATEI U 1T £ OEA
Personal care services, (summarised from the Act), can include nursing care, assistance in

bathing, showering, personal hygiene, toileting or continence management, dresgirconsuming

food, direct physical assistance, the management or assistance with medication, the provision of
substantial rehabilitative or developmental assistance, and the management of personal

finances.

The significant limitations of SRFs were descridd in our 2009210 report and commented on
early in this section. SRFs provide additional capacity for both the disability and mental health
sectors.

Once in an SRF, it can be difficult for a client then to access housing, and it would seem, other
mainstream disability and mentathealth disability support services. People who are admitted
to an SRF are considered to be either (i) transitional and therefore other community supports
are being actively searched for, or (ii), SRF is considered to be a leiegm option for them.

A person who is considered a longerm SRF resident can then become stuck. Officially, people
in an SRF are not homeless they are considered to be safely housed. As noted in our 2Q09
2010 annual report, while a person in a boardig house is considered to be homeless (because
they do not have their own bathroom and kitchen facilities), a person in an SRF sharing a room

ET OEI EI AO PEUOEAAI AEOAOI OOATAA EO 11 08 )T OE/
definitions have signficance at both statistical and policy levels. If a person is not considered to
AA ET1T A1l A6bh OEAT OEAOA EO 11 TAAA O1 ££EET A Al OAC

This matter was further clarified in 2011. In South Australia, a person who is homeless is

automatically eligible for Housing SA Category 1, the public housing with the shortest wait.

However, because an SRF resident is considered housed, there is no such guarantee. Instead, a

person is individually assessed. This can mean that an SRF resident who is éeafely

unhappy with SRF lifez for example, sharing a bedroom with a stranger, distressed by the lack

of privacy, and not coping with the inevitable challenges of living with 30 to 40 other people,

AAT AA T £ZEAOAA #AOACIT OU cfor EdormuGity @ih. x EOE | AT U UA/
Fortunately, Housing SA are currently reviewing a number of their policies under the banner of

the Access Project. This project aims to introduce a new housing and support neegsessment

process to ensure that public housing isigen to those people with the highest need. Our Office

understands that currently under consideration is the introduction of a wellrecognised

AREET EOETT 1T &£ EI T AT AOGOT AGO AAGAA 11 A PAOOITBHO A
will better recognise the needs of SRF residents waiting for Housing SA referral. We anticipate

that this should mean improved access to public housing.

With respect to people who need disability and support services, people in SRFs, if discharged

into the community, are likely to require a relatively high level of support services. This could be

regular visits from support workers that might vary from weekly to daily, and for some,

AAPDAT AET ¢ 1T OEA TAOOOA T &£ OEA PAOOTT &t O1 AAOI UE
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clustered disability accommodation, mental health housing with highevel support, or disability
group homes.

1O AEOAOOOAA ET 1 AO0O UAAOGBO 2ADPI OO6h OEA TT1CIETC
review of the Supported Residential FacilitiescA1992 The role of SRFs as part of the disability
and mental health systems needs to be recognised and funded.
These sectors are summarised in Table A12.
Disability Services Specialist Psychiatric Exceptional Needs Supported
Disability Support Unit Residential Facility
Funder Department for Families Department of Health Department for Department for
and Communities Families and Families and
Communities and Communities
Department of
Health
Nature of Disability as per Psychiatric disability Any disability in Disability,
NN =V NWeX: Disalility Services which there is an Psychiatric disability
primary - o exceptional need
disability eligibility criteria
Provider NGOs on disability NGOs on mental health NGOs Private proprietors
preferred-provider preferred-provider receiving a $12 per
panel panel day subsidy per
client
24 privately
operated.
3 government
owned and operated
by NGOs
Clients Community support: Individual psychosocial  Approx. 30 clients 846 residents
14,951 support packages. very high needs in
receipt of direct
Accommodation Housing and funding
support: accommodation
4947 support partnership
(HASP)? 73
(this figure includes Community Recovery
people receiving Centres (CRC) 60
congregate institutional
care)
Table A12: Supported housin g for people who have a disability (including psychiatric
disability). Disability Services data from AIHW (2011). Supported residential facilities data from
SRF Advisory Committee (2011). . O AAOO &I O (! 30 AT A #2# £EOIT T 31 160

plan. These figures do not include future expansion in HASP and CRCs with Commonwealth
funding.
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24-hour supported accommodation for people who experience a severe mental iliness

Figure 13 Facility-based services in a functioning adult stepped system of

care”

Secure
Rehabilitation

Intermediate Care

Community
Rehabilitation

Centres

24hour Supported

Accommodation

CA3dzNB ! mo @ ¢CKS {20Alf LyOtdzaAaz2y . 2FNRQa Y2RSt

Figure A13 represents the stepped model as put forward by the Social InclusiBoard in its
Stepping Up report (Social Inclusion Board, 2007).

With respect to 24-hour supported accommodation, it is the view of this Office that the model

has been implemented differently than originally planned. In particular, there are only 20

assured24-ET OO0 PI AAAO xEAOAAO xo xAOA biI AT 1T AAS 4EA C
often delivering less than 5 hours a day. While the Government has made a genuine

commitment to offering 24-hour care to anyone who needs it, there are structural barriexto

delivering this, and in practice, people who might need this care are instead being sent to SRFs,

where the relative opportunities for rehabilitation are less. By comparison, future quality of life

and opportunities will be limited.

This criticism is of the implementation of one step the 24-hour supported accommodation

step. There has been significant progress in other areas of the stepped model. The Government
has promised, and delivered community recovery (rehabilitation) centres, intermediateare
centres, and the new Glenside Hospital will be operating in 2012 delivering both acute beds and
secure rehabilitation beds.

However, for the model to be fully operational, each step needs to be adequately resourced.

The levels of care are not intericangeable. The 24our supported accommodation was to

replace longstay openward beds at Glenside, in combination with the community recovery

centres (CRC) and secure rehabilitation beds. This was an excellent plan, as the total number of
longstayplah AO xi 61 A ET AOAAOAN OAODPI T AEI C O OEA AAI A
supported housing instead for many people.

Within the group of people who require longstay accommodation, needs are not

interchangeable. There are some people who need the mangensive rehabilitation of the CRC

over a 6212 month period. These are the same people who may have had similangth
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admissions to Glenside longstay beds in the past. There are others who need a gentler pace of
rehabilitation, and would not be ableto meet the demands of the CRC program, but can still live
independently with support if they can have access to a staff member day or night. This is the
24-hour accommodation step for people who in the past would have spent a year or more at
Glenside, ircluding some who might live there for life and will now live in supported
accommodation.

Some of the consequences of not having sufficient lowsgay high level of support mental health
places include:

1 People with mental iliness who need ongoing support camecome stuck in acute mental
health beds, thereby reducing the number of those beds available to people waiting in the
emergency department.
T 0AT PI A AOA AEOAEAOCAA O OOAOAI 1 EOA8 OODPDPI OOAA
support which is limited in hours. This has been common in the past and can create risk
AT A 1T AAA O ETAEAAT OO AO A PAOOIT60 ETIT A EE OC
to conflict with neighbours.
1 People discharged to SRFs. Opportunities and quality of life will bnited by comparison
to living in a conjugate setting. Living skille such as food preparatiore can be lost. In
theory, the 24-hour supported accommodation step should be offering a level of care that
would suit people who have greater needs than thasthat can be managed in an SRF but in
practice, the lack of a 24hour support place can lead to an SRF referral.

1 Inthe future, it is possible that people will also be admitted to the new secure rehabilitation
unit for want of other alternatives, when onging cluster care accommodation in a non
secure environment is what is required.

Clustered housing » usually single bedroom units 2 with staff on site 24 hours a day

The Social Inclusion Board described the 26T OO OOAD A0 OAus@YGIAHABAA ET OOE
bedroomunits? x EOE OOA&E&Z£ 11 OEOA ¢t EI OO0 A AAUG6 | ¢gmmy
The report from Andrews et al. (2006) which was the basis of the modelling, assumed that the

average length of stay in such accommodation is two years. Like the lestgy open wards that

these facilities replace, there is likely to be a significant range of average lengths of stay, with

some people living in such accommodation for a shorter period and others, for life.

Cluster housing is distinct from support provided in the community. Th8&oard noted that a
COAAOAO 101 AAO T £ PAI PI A OANOEOAA 0O0ODPDPI OOAA DDA
Andrews et al. (2006), South Australia would require 350 such places.

The government response to this proposal in 2007 is illustrated below indure Al4.
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An additional 73 places offering 24hour supported
accommodation would be provided to meet this need.
A budget of $20.5m was allocated for their
construction, and recurrent staffing costs would be
paid for by recurrent funds freed up from Glenile
Hospital. In reviewing statements made about this
initiative, up until 2010, the places were routinely
OAZEAOOAAEIODO AGO®RITOOAA AAAT I 11 7
The 24-hour accommodation step is known as the
Housing and Accommodation Support Partnership
(HASP). There are two componentg the 20-unit
cluster and the metropolitan cluster of 53 units.

The parameters for each of these clusters as they have

been delivered by government are described below

(figure A15). The 20unit cluster is offering 24-hour

supported accommodation as required in the Stepping

Up plan. The metropolitan service offers 45 hours

00bbPTI OO AT A O! AAAOGO O EECEAO |
ET Al OAET C ct Ei OO0 A AAU86 | 3!
less than was expected.

It should be notedthat the Office of the Public Advocate

has not formally reviewed the rollout of the program.

Rather, the advocacy discussion in this Report

describes the issues that we have observed in

undertaking work for a small number of advocacy and

Figure A14. The Government Respons
(SA Health2007)

guardianship clients who either
have been directly affected by
the change in plans, or might
have benefitted from more 24
hour places. Our Officeisin a
position to talk directly with
consumers, family members,
frontline staff, and managers.
Through this approach we
collected the following concerns
that apply to a larger group of
people, including current
patients of long-stay open
wards at Glenside who might be
in need of 24hour care, and
patients in acute wards in need
of 24-hour supported

. . Table A15: Housing and Accommodation Support Program (Extract from SA
accommodation on discharge. g PP gram (

Health, 2009)
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