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30 September 2009

The Hon Michael Atkinson MP
Attorney -General
45 Pirie Street

ADELAIDE SA 5000
Dear Mr Attorney

| have the honour to present to you the fifteenth Annual Report of the Public Advocate, as
required by the provisions of Section 24 of the Guardianship and Administration Act 1993 .

This Report covers the period from 1 July 2008 to 30 June 2009. Part A is an overview of
major matters arising during the year, and includes a review of programs, consideration of
unmet need, and advocacy positions taken by this Office. Part B provides statistical data on
direct client services provided by our Office.

Yours Sincerely

G Lrepley

John Brayley

PUBLIC ADVOCATE

OPA Annual Report 2008-2009 | Contents



Office of the Public Advocate Annual Report

Contents

1) Yo L1110 T 9

Part A: Functions of the Public Advocate

Reviewing Programs and ldentifying Unmet Need
L@ 1Y = 11

Disability Services

INEFOAUCTION ... r e e e e e e e e e e e e e e e e e e e e e e aaan 12
National DACKGIOUNG ...........cooiiiiiiiii e e e 12
Disability service provision in South Australia .........cccceeeiviiiiiiiiiiiiic e, 13
Intellectual diSADIIItY ..........ooiiiiiiiiii e 20
Yoo [T Tg=To I o] =11 1N 01V PPN 21
AULISM SPECIIUM QISONTEIS ...oeiiiiieiiiiieei et e e e 21
Overview of service data and fuNdiNg.........cccoeeeiiieiici e, 22

Individualised funding as a mechanism to improve outcomes
AaNd COSE EffECHIVENESS. ... . i e e e e e e e e eeeen 23

(00] a1e3 15130 ] F- TP 25

Mental Health Services

INEFOAUCTION ...t e e e e e e e e e e e e e e e e e e e e e e 27
Access to medium and long term mental health beds in South Australia................. 30
Prolonged waits in acute hospital DedS............ooovviiiiiiiii e 31
Transition difficulties associated with the implementation ..................cccccooiie. 34
Potential reSPONSE SITAtEGIES. ........ciiiiiiiii e 35
MGH - OPA - Country Health Partnership Project ............ccccoiiiiiiiiiiieiiiiiieeee, 37

Contents | OPA Annual Report 2008 -2009



Protecting Vulnerable Adults
OVEBIVIBW ...ttt ettt ettt et e e e et e e e e e e e e e e s e e e e e e 38

Protections in other Australian jurisdictions that could be further developed in South
AUSTIANIA ..ot a e e e e e aaanrnne 39

CommuNIty VISItOrS SCREMES .....uuuiiiiii i 39

Mandatory reporting of abuse in government operated

and funded residential SEtINGS .........ooeeiiiiiiiiiiiii e 40
Effective professional, technical and regulatory oversight.............ccccoovivieiiiinnnnenn 41
Forensic disability SEIVICES .........ccovviiiiiiiiiiiiiii e e eeeesnrerenn e B2
Adult protection MOUEIS OVEISEAS..........cooiiiiiiiiiiiiii et 43
South Australian experience by COmpariSoN............ccovviiiiiiie e 45
The need for across government directives inadult protection ............cccccevvveeeennn. 46

Promoting Rights and Interests

OVEIVIBW ...ttt ettt ettt e e e s n e e e s nnnnnne e s s e s snnnneeeee s B8
Community Treatment Orders ..........ooooecvviriiriiiieeeiiieieeeeeee e ssinenenneneeeneee . 49
Mental Health ACt 2009 ........cooiiiiiiiiiiiiiie e 51
Broadening involu ntary care in South AuStralia ............cccccveeeiiiiiiiiie i 52
Involuntary treatment and early PSYCNOSIS.........cvviiiiiiiiiiiiiie e 54
The danger of focusing only on risk in early pSychosis...........cccccccvceiiiiiiiiiieeeeeeiiind 55
Considerations for the Public Advocate with the Nnew ACt..........cccccceeviiiiiiiiiiie s 57

Delays in providing community supported accommodation by both Disability SA

and Mental Health Services for hospital INpatients ..........ccccceeeiiiiiieeeiieeiicccen, 59
Restrictive and coercive practices in disability SEttings ...........ccccoovviiiiiiiiiiniiiiiinne. 60
Use of restrictive practices in South Australia.........cccoeeveiiiiiiiiiiiiiic e, 61

OPA Annual Report 2008-2009 | Contents



Forensic Mental Health

BaCKGrOUNG ... .o 66
Life as an inpatient in James NaSh.........ccooiiiiiiii 67
Supporting and Promoting Carers INTErests ..........ccccccvveeeeeriiiiiieeeeeeeessiiinneeeeene A L
Carers and CONSUMETATVOCACY ........cccuuurrrirerreitieaeeereeieaeeeaeaaasssaannnnreeennnnnreeeeeeees 71
Other AdVOCACY TOPICS.....cccciiiiiiiiiiiiiiiiie e e e e eessssrnnnnrn e d O

Raising Matters with the Minister

(o]0 (U103 1T0] o NPT 74

Section 22 (1) FOrMal MAEIS ....c..vuveiiiiiiieieee e e e et ea s e e e e e e e e et s 75

Give advice on legislative powers: Guardianship and Administration Act 1993

................................................................................................................................ 76
Monitor Legislation: Guardianship and Administration A ct 1993

Guardianship and AdmINISIration ..............oooiiiiiiiiiiie e 77
An improved understanding of mental INCapacity .............ccccccivvviiiiiieeiiiiiiiieeeeeeeen 79

Aims of existing South Australian legislation and th e role of the Public Advocate..80

Additional princi ples for the Guardianship ACt ... 83
Private Guardians VS PUDIC GUAITIANS .......ceeeeeee et 84
Components of a stepped MOEL.............uuiiiiiiiiiie 86

Monitor legislation: Mental Health Acts 1993 and 2009

ROTAIY PrOJECT ...ttt e e 89

m Contents | OPA Annual Report 2008 -2009



Part B: Direct Services

Provided to the Community by the Office of the Public Advocate

Public Guardian

INEFOTUCTION ... e e e e e e e e e e aa e e e e e e e e e e aaan 92
What is guardianShiP? .........oeiiiiiiiii e 92
Guardianship Services 2004-2009 .........ccooiiiiiiiiiiiie e 94
ACtiVE CaseS at JUNE S0TN......eeiiiiiiiiiieiie e 95
Reasons br Guardianship Closure 08/09 ............ccoeeeeiiiiiiiieeccce e 96
Annual Closures (Percentageof all Public Guardian Cases).........cccccoevvviiiiiiiiiiinnnnns 96
Length of Closed Cases 20082009 .........uuuiiiiiiiiiiieeeeeeeeeiie e e e e 98
Length of All Active Guardianship Cases 07/08 vs 08/09 .........ccccceeeeeiiiiiiieeeeeenninnns 98
Diagnostic Profil e - Active Cases 30th JuNe 09...........uueiiiiiiiiiiiieeeeeiriee e 100
Diagnostic Profile - New Cases 08/09...........ccoouiiiiiiiiiiiiiiiieee e 100
Diagnostic profile - Closed cases as of 30 June 2009............ccccveeeeriiiiiieeeeneniis 101
Investigations

[T o [UTot i o] o HE PP P PP TPPPPPPP 102
Attendance at hearings for Nnew appointMeENtS.............uuuviiiiiiiiiiiiiiriiieee s 103
New Hearings attended and Investigations 2003 -2009 .......ccccccceeeeeeeiiiiiieeeiecceeeenn, 104
Applications for Warrants by the Public Advocate .., 105

Individual Advocacy
100 (U107 170 ] o T 106

COUM REIATEA Mt OrS. .. e e e s 107

OPA Annual Report 2008-2009 | Contents



Education

1] (oo 11 ox (o] o 108
The Alliance of the Prevention of Elder ADUSEe.............ooviiiiiiiiiiiii i, 108
University of South Australia Collaborative R esearch Project on Mediation........... 109

Enquiry Service
JLI0] = LI = To [0 T = USSP 110

Proporti on of work (DY CaS€ NUMDEIS)........coiiiiiiiiiiiiii et 111

Employment and Human Resources

Funded positions As at 30 JUNE 2009 ...........oevuuiiiimiiiiei i eeeeeeeevrrer e eeeeeaneens 112
Staff of the OPA 2008-2009 .......uuiiiiiieeieee e eieisie e e e e e e e e ee e e e e e e e e e e e aaaaans 113
Occupational health, safety and injury management.............ccccccceveeeiiieeieeeeeeeeennnnns 114
StUAENT PIACEMENTS ... e e e 114
RETEIENCES .. ittt e e e e e e e e e e e e a e e e e e e e e e e aaas 116
Appendices

Appendix A : Background on Assessing Performance of Human Service Systems (see
AnnualRepor t Part A A Pur.o.g.r.a.m..r.e.\.i.e.w.o0.).......120

Appendix B : The population who may require a disability service in South Australia (see
Annual Report Parwo)A. . .0RPr.o.gr.am..r.e.\.i.e..123

Appendix C : Formal Matters Raised with the Mi nister (Section 22(3) report ....... 127
Appendix D : Summary of the Role, Structure and Function of the Office............. 131
Appendix E:  Summary of key definitions and prinCiples ..........ccccocciiiiiiiiniineenn. 133

m Contents | OPA Annual Report 2008 -2009



Introduction

Wel come to this yearo6s Annual Report. It
the issues of this year grouped according to the general functions of this Office,including
Program Review, Analysing Unmet Need, Promoting Rights and Interests, and Monitoring

the Act. Part B describes the direct client services provided by this Office.

Throughout the report are common unifying themes that include:

1 The need to balancepositive rights with negative rights.

Positive rights, the right to pursue ones goals, and live life fully can depend on
having housing, good treatment and effective support services.

Negative rights that protect from unnecessary restriction, comp ulsory treatment,

detention or restraint also depend on having good services that can be accessed early.

This determines how both mental health and disability services are planned and
implemented.

1 The impact of the United Nations Convention on the Rights of Persons with
Disabilities and Optional Protocol.

Particular emphasis is placed on Article 12 and the protections it applies to decision
making. The Convention supports a move away from substitute decision making to
supported decision making where possible. This involves developing hew ways to

help people make their own decisions rather than others making decisions for them.

Parallel to this is the movement to give consumers and carers more choice in deciding
what services they will receive and fromwhom.

This Report looks closely at mental health reform, in particular the changes to long-term
inpatient care and supported accommodation. The passage of the Mental Health Act 2009 is
discussed with an eye to coming debates in the next year about how keprovisions will be
practically interpreted.

The unmet need for disability services is described. While much of the debate has been
about resources, a greater transformation is required. It is suggested that a move away from
a welfare-based disability system to a rights-based system could be achieved through the
implementation of the UN Convention underpinned by a new Disability Act for South
Australia.
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Part A:

General Functions of the Public Advocate

Including Program Review, Analysing Unmet Need, Promoting Rights and
Interests, and Monitoring the Act
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Reviewing Programs and Identifying
Unmet Need
Overview

Guardianship and Administration Act 1993
Section 21 (1) The functions of the Public Advocats

(a) to keep under review, within both the public and the private sector, all
programmes designed to meet the needs of mentally incapacitated person

(b) to identify any areas of unmet needs, or inappropriately met needs, of me
incapacitated grsons and to recommend to the Minister the development o
programmes for meeting those needs or the improvement of existing
programmes;

Program review needs to be considered within a performance framework.

Broadly, human services can beassessedalong nine key themes. In particular, a program
must be:

Accessibled the right service at the right time

Continuous 6 uninterrupted coordinated care

Appropriate 3t o each consumer s needs and based on
Responsived prompt, respectful and meets consumer needs

Effective 0 the service achieves the required outcome

Capabled the provider has the necessary skills and knowledge

Efficient 8 does not waste resources that could be used to assist more clients

Safed avoids errors that might harm the con sumer

Sustainable d capacity to provide workforce, facilities and equipment and meet new

trends.

= =4 =8 4 4 -8 -8 -4 -4

These domainswere defined by the National Health Performance Framework (National
Health Performance Committee, 2001). Appendix A contains further background
discussion of this framework as well as the collection of performance data on disability
services based on the National Minimum Dataset for Disability Services.

While each of the performance domains are important, this Annual Report looks at
themes of access, continuity, and the delivery of appropriate servicesas key issues
emerging from review work and advocacy.

OPA Annual Report 2008-2009 | Reviewing Programs and Identifying Unmet
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Reviewing Programs and ldentifying
Unmet Need
Disabllity Services

Introduction

This unmet need for disability services has beenand continues to be a major concern of
consumers, carers and the community generally. There has beensome public focus on the
unmet needs of people who have an intellectual disability and the needs of carers

Access to services for people with intellecual disability, brain injury, and neurological
disease requires ongoing independent, transparent review. This will require use of internal
data as well as publicly available data.

This section reviews this topic, drawing conclusions on the magnitude of unmet need.

National background

The Commonweal th Governmento6s National Di sabil it
Out: The Experience of People with Disabilities
disturbing picture of limited access for people with a disability.

There is no reason to suggest that the findings
South Australia. The issues raised by this report, and the experiences described are the same

asones that can be heard when speaking with South Augralian consumers, families and

service providers.

This report (National People with Disabilities and Carer Council, 2009) notes that disability
services are intended to assist people with a disability to participate in the community, but in
half of the submissions received, respondents indicated that services acted as a barrier to
participation.

Referring to services nationwide, this report states:

The disability service system was characterised as irretrievably broken
and broke, chronically under -funded and under-resourced, crisis driven,
struggling against a vast tide of unmet need. As a result many felt more
time was spent rationing services than delivering them.

The people who responded to the national consultation said that endless assessments and
forms led to a frustratingly inadequate service. The report includes an example of a person
with an intellectual disability denied a service because they had an 1Q of 72 (rather than less
than 70), but still had significant impairments on specific sub -scalesof the 1Q test, impaired
functioning and anger outbursts at home. While the report does not identify the state in
which this occurred, this scenario can occur here in South Australia.

In a complex underfunded system, time spent on determining eligibility and negotiating
services can be at the expense of actual service delivery and time spent on improvement. An
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exasperated parent told this consultation: MAThey
managers than actual t her api sdedsparentsmaywithdravn when s
children because they are not happy with the quality of services

In speaking with consumers, families and advocates the same stories emerge. Unfortunately,
in South Australia, there is a general desensitisation to the problem & while many recognise
that their situation could be better, they become resigned to what the system can provide. |
note that some family members who have become advocates argue passionately on behalf of
others but do not really expect that their own situat ion could improve.

At this point, it is important to acknowledge the good work of many committed

professionals, care workers and organisations. Every day our Office meets staff fighting for

their consumersé needs, and subeshatthesgood wagkofe x cel | ent
these individuals and the specific organisations and programs that have established

reputations of excellence in areas such as intellectual disability and brain injury, but the

variability across the system. While there are great workers, there are also others burnt out

and no longer able to deliver. There are many instances of people receiving the best possible

combination of services for their needs, but there are many others where people with a

similar disability and service requirement miss out.

| would also note that this Office, in advocating for services for individuals, frequently works
with executives in Disability SA and the Department of Families and Communities. The
commitment and the solutions offered can be exemplary. Our advocacy for people with high
needs is often successful, because of the hard work and time put in by departmental leaders
to deliver a result for clients. However, this is in the setting of a delivery system that is under
stress and arguably, much of this additional time and energy could be avoided if the system
had been able to deliver in the first instance.

Disability service provision in South Australia

The data in this section are derived from a number of sources related to the prevalence of
disability in the community and from reports of services delivered under the
Commonwealthi States and Territories Disability Agreement (CSTDA).

In August 2008, the Australian Institute of Health and Welfare (AIHW) released a report on
200617 2007 data that provides comparisons between states. This data collection was also
used as the basis for an analysis published in January 2009 in the Report of Government
Services (Productivity Commission, 2009). South Australian data for 2007 i 2008 have also
been released to the sector by the Departmen of Families and Communities For estimates
of people in the community who have specific disabilities, results of the Survey of
Disabilities, Ageing and Carers have been used. Unfortunately, the latest data avadble are
for 1998 and 2003. A new Survey of Disabilities is under way in 2009 but no results are
available yet. These data have been tabulated in Appendix B.

1The CSTDA applied until 31t December 2008, when it was replaced with a new National Disability Agreement. The CSTDA
gave theState responsibility for the planning, policy setting and management of specialist disability services except employment
services (CS'DA Multilateral Agreement, 2008). This includes accommodation support (to accommodation settings and
people® own homes), community support (which includes case management and therapy services), community access (such as
learning and life skills development) and respite case services. Thestate and Commonwealth are jointly responsible for

advocacy services, information services and print disability services.
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Disability SA eligibility criteria determine who does or does not receive a service. Significan
elements are extracted in Table 1 (Department of Families and Communities, 2008). Table 2
contains details of how eligibility is determined for people who might receive services from
another agencyto Disability S A (such as Mental Health or Drug and Alcohol Services)

It is commonplace for disability systems to have clear criteria either defined by Parliament as

legislation or defined at a policy level. At issue are not the criteria themselves but how the

specific criteria noted in Table 1 might be interpreted when resources are limited,

particularly when there is a potential for overlap with other services as determined by the

Aino duplicationdo principle and the scope of seryv

There are many examples where Disability SAhas been flexibleat the margins to ensure that
a person who needs a service is not denied eligibility on a technicality. There are also other
examples where assessment for eligibility is prolonged, and delays are caused by disputes
with other providers o ver who takes responsibility. In these cases, the dispute is not over
whether a service is required, but who funds it. Consumer needs do not fit neatly into service
silos: for example, a person who has longterm mental iliness, used substances and then
developed brain damage may have a disability caused by both the original illness and the
substanceinduced brain damage. With such combinations of effects, arguments over
whether a person has a mental health problem or a disability problem do not reflect the
complex interrelationships that occur when a person has more than one cause of a disability.
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Table 1: Extract from Disability SA Eligibility and Access Guidelines .

Date: 7 April 2008 (Date for review March 2011) Guideline number GUI -SER-001

To be eligible for Disability SA services, the person must fit one (or more) of the following criteria:

Children under 5 years of age who have significant global developmental delay

Children and adults with intellectual disability

Children and adults diagnosed with autism spectrum disorder (autism or Asperger syndrome)

Children and adults with acquired brain injury

Children and adults who have a physical or neurological condition that cannot be resolved with medical
treatment.

oo Joo T To I

In addition, as a result of the above condition(s):
The person experiences significantly reduced functioning in most of the following areas: communication, self
care, mobility, community access, health and safety, domestic activities, social, selflirection, work and leisure.

A The person requires assistance froma specialist disability service.

A The disability is permanent or likely to be permanent (it may, or may not, be of a chronic episodic nature and is
not likely to resolve with medical treatment).

People over the age of 65 years who are referretb Disability SA will not be considered eligible.

Decisions about priority of access include consideration of a range vulnerability indicators such as homelessness,
access to services, age, health and capacity of carer, family situation, and isolation.
People in the following vulnerable groups are considered to have urgent need : Children or young people under

the Guardianship of the Minister; P eople with rapidly deteriorating neurological conditions; Aboriginal people with disabilities;
People with disabilities in acute care settings awaiting discharge; People under 50 years of age in danger of being placed in a
nursing home.

Acquired brain  injury is a brain injury acquired after birth. It may result from:

A A traumatic head injury form a motor vehicle accident, assault, accident, etc

A A stroke or cerebrovascular accident (CVA)

A A brain tumour

A An incident which causes lack of oxygen to the brain such as a near drowning experience, drug overdose, or heart
attack

A Infections such as meningitis or encephalitis

A Alcohol and/or substance misuse.

Intellectual disability i a person has an intellectual disability when they meet the following three criteria:

A Significant sub-average intellectual functioning as indicated by an 1Q score of two or more standard deviations below
the mean.

A Substanti al Il'imitations in an individual 6s eff emwdnalver
independence and/or social responsibility

A Cognitive and adaptive functioning deficits are manifest prior to 18 years.

Neurological disability is a condition, whether genetic or acquired, that affects the way the brain processes information and

communicates with the rest of the body; for example, the ability to produce movement or the ability to process information.

Examples include MultipleSc | er osi s, Par ki nsondés Disease and Motor Neur:

Permanent or likely to be permanent refers to the irreversible nature of the disability, even though it may fluctuate in

severity over time; that is, it may be of a chronic episodic nature. A person will be eligible if their underlying disability is
permanent or likely to be permanent and they meet all of the other eligibility criteria.

The disability will not be considered permanent where there is a need for specific health services for a definedperiod following
physical trauma or the onset of an acute episode of illness. A person in this situation may only become eligible for disabilty
support services once their medical needs have stabilised and the longterm nature of their disability becomes apparent. Some
conditions are not considered to be permanent and therefore are not considered to be a disability.

Table 2Extract from Disability SA Eligibility Guidelines Referring to Scope of Service

Date: 7 April 2008 (Date for review March 2011) Guideline number GUI -SER-001

Principle 4.1

No duplication of services

A person will not be eligible for a Disability SA service if they receive the same service from another agency in relation totheir
disability

Guideline detail 4.5

Scope of Service Response

Some individuals with a disability or multiple disabilities have other factors impacting on their functioning (such as high h ealth
needs, dementia, mental iliness, drug and alcohol abuse). In these instances multtagency responses may be required Where a

personod6s disability is the principle cause of i mpair meimg,
the responsibility of other agencies to provide s eparmeotb .
the person is eligible for Disability SA services, then D
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In its 2009 Report, t he Productivity Commission in its report has estimated the number of
people in the general population who might potentially use a disability service, compared

with those who are current users. The results are displayed in Figure 1. Just over 40% of the
population who might require a service are receiving one in South Australia. With respect to
this measure of access, our state performs better than any otherstate except Victoria.

B12003-04 E2004-05 E12005-06 E2006-07

Per cent
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2 These data need 1o be interpreted with caution due fo a number of factors affecting data qualty. See section
14.8 for further information on these qualty issues and for service type outiet response rates across
jurisdictions_ P For the ACT, the decreased service user rate for 2005-08 was due to the data collection for
therapy services being incomplete

Source: AIHW (unpublished). derived from CSTDA NMOS. AIHW analysis of the ABS SDAC 2003 ABS
Austraban Demographic Stafistics, Cat. no. 3101.0 (various issues), ABS (2004) Expernimental Projections of
the Abonginal and Tomes Strait Islander Population, 30 June 2001 to 30 June 2003. Cat no. 3228.0.
Canberra. AIHW (2008) Potential population’ — Updating the Indigenous Factor in Disabiity Services
Performance Indicator Denominators, Cat. no. DIS 45. Canberra; table 14A.2

Figure 1: Users of CSTDA funded services as a proportion of the estimategotential
population (Reproduction of Figure 14.6, Productivity Commission, 2009)

When the same analysis is conducted for supported accommodation services alone, which
require significant resources, South Australia performs better than any other state. This is
illustrated in Figure 2.
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2 See table 14A.15 for detailed notes relating to service user data. ® These data need to be interpreted with
caution due to a3 number of factors affecting data qualty. See section 14.3 for further information on these
quality issues

Source: AIHW (unpublished). derived from the CSTDA NMDS; AIHW analysis of the ABS SDAC 2002; ASS
Australian Demographic Statistice, Cat. no. 2101.0 (various issues). ABS (2004) Experimental Projections of
the Abonginal and Tomes Strait lslander Population, 30 June 2001 to 30 June 2009, Cat no 232380
Canberra; AIHW (2008) Potential population’ — Updating the Indigenous Factor in Dizabiity Services
Performance Indicator Denominators. Cat no DIS 45 Canberra. table 144 15,

Figure 2. Users of CSTDA funded accommodation support services as a proportion of
the estimated potential population (Reproduction of Figure 14.10 from Productivity
Commission (2009))

Overall, South Australia has better access to disability services compared to other states. It
should be noted that these published data consider all people who have a disability. To
ensure equity, similar analyses need to be undertaken for people who have disabilities
caused by different underlying conditions, as it is possible that a state might set up its
services well to respond to the needs of one group with a disability and not another.

Without such a report at this time, it is reasonable to assume that these comparative
differe nces would apply to the populations of concern to the Public Advocated people with
an intellectual disability, brain injury or neurological disease that might affect cognition.

Historically South Australia pursued active case finding, with publicity cam paigns in the
1990s such as filost in the wildernessodo designed
benefit from a service.

While South Australia is near the top in access, it is midway in funding. Funding is
summarised in Table 3 below.
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Expenditure on Disability Services
($Million Dollars)

Adjusted figure to provide services
to a total population of 1.575M

people

($Million Dollars)

Victoria 1190.4 363

Tasmania 111.0 355

New South Wales 1303.4 2994

Australian Capital Territory 61.0 286

South Australia 269.4 269.4

Western Australia 332 251.3

Northern Territory 33.3 246.7

Queensland 622.2 237.2

Table 3: Adjusted expenditure figures for population based on expenditure on disability support services in Australian

jurisdictions reported by AIHW (2008) adjusted to match the total population size of South Australia based on ABS population
statistics for each Australian state and territory as of 30 December 2006.

The result of this combination & attempting to serve more people on fewer dollarso is
reflected in the funding per service user. South Australia allocates lessthan any other state.
This is illustrated in Figure 3.

O Total expenditure excluding payroll tax B8 Actual and/or imputed payroll tax

40

$'000/user

NSW Vie Qid WA SA Tas ACT NT Aust

3 In some jurisdictions (NSW, Victoria and SA in par. Queensland, Tasmania and the NT), payroll tax data is
actual; in other jurisdictions (Victoria and SA in part, WA, and the ACT). payroll tax data is imputed.
b Government expenditure per service user for Australia excludes Australian Goverment expenditure on
State and Territory administered services that was not provided as transfer payments. © Payroll tax data for
Queensland includes paid payroll tax and accrued payroll tax. © In the NT, payroll tax relates to government
service provision and excludes expenditure for program management and administration.

Souwrce: State and Temitory governments (unpublished); AIHW (unpublished), derived from the CSTDA
NMDS: table 14A.44,

Figure 3. Estimated annual government expenditure per user of CSTDA State and
Territory Administered Services (2006 -07 dollars) (Reproduction of Figure 14.43 of
the Productivity Commission (2009))

Further South Australian information can be derived from both the CSTDA usage data, and

information on the number of people who are kno wn to Disability SA and awaiting a service.

This is the Aunmet needs | isto, t hat t he

Departn
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makes public on a 6-monthly basis 8 a commitment made in response to advocacy from key
South Australian disability advocates including parent, carer and community advocacy
leader David Holst. This unmet needs data has been linked with CSTDA data in Table 4.

2007/08 South Australian CSTDA Data Departmental Unmet Needs List
November 2008
Number of people Number of Services  Number of people Number of Services
Overall 19,350 37 361 2173 3543

Severity of disability:

People who have a 6345
profound disability

People who have a severe 7501
disability

Frequency of primary disabilities
Intellectual disability 36% (approx 7000 clients)

Service types

Accommodation support 4599 5464 1663 1884
Community support 14263 22224 512 695
Community Access 5435 7549 400 507
Total Respite 1664 2124 418 457

Table 4: 2007-2008 CSTDA Data for South Australia compared to Department of Families and Communities (DFC) Unmet
Need Data.

In the unmet need group there is a higher proportion of people waiting for accommodation
support. This care is likely to be more expensive than other service types such as case
coordination or day care, because of the labourintensive nature of these services.
Accommodation support comprises 15% of the total number of CSTDA servicegdelivered
over a year, but 53% of the services required on the unmet needs listat the time this
shapshot data was collected Many of those waiting for accommodation support will have
an intellectual disability, brain injury or neurological disease as the primary cause of their
disability, or as one of multiple disabilities and will be living with overburdened carers.

Once again, it is relevant to make the caveat that a similar analysis needs to be undertaken
for people with different underlying conditions to be clear about the exact patterns for people
in each group reflected in the need for different combinations of support services.

Service provision for people who have disabilities with different underlying conditions
Some informal comparisons can be made between the data in the previous CSTDA tables and
survey data recorded in Appendix B.

However, these comparisons are not accurate enough, as it iglifficult to try to match service

groups with population survey groups when data have been reported using different

groupings of consumerso6 under | pmdfgrentyeardi ti on, an
(CSTDA data from either 20071 08 or 2006 1 07 and survey data from 2003).

Therefore, this section primarily considers qualitative factors derived from the advocacy
work of our Office.
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Intellectual disability.

The unmet need gap for peoge with an intellectual disability will have a number of
components. The experience of consumers, families and advocates is heeded to supplement
the analysis of the figures. The unmet need gap for people with an intellectual disability has

a number of components. Typical components of the unmet need as observed inOPA
advocacy work are listed below.

1 Not receiving a service

o People with a disability who have not presented themselves or been referred
to Disability SA.

o0 People who have been refused ®@isability SA service because they do not
meet the |1 Q score threshold of Atwo or
me a n This usudlly corresponds to a score of 70).

1 Receiving a limited service with unmet needs

o0 People who are receiving a service fromDisability SA, such as advice or case
coordination, but require additional higher cost and in -demand services such
as accommodation support or respite.

o0 People who have some or all of their services provided by families or carers
who have been disillusioned with the quality of disability services in the past,
and have chosen to provide their own care when they can.

o People who are receiving a support service, but need increased professional
input (e.g. psychological assessment and recommendations about behgiour
management).

1 Receiving a service from Disability SA, but not from other providers

o People who are receiving Disability SA services, but are not effectively
accessing general health or mental health services for the treatment of
associated conditionsto the same extent as would people without a disability
for the same conditions.

As noted above, it is not possible to accurately compare prevalence data and service data, but

in so far as a comparison can be made, it would seem that the number of peoplevith an

intellectual disability which severely or profoundly limits their activities is of similar

magnitude to the number receiving services. The proportion of people accessing services in

this group would be higher than for disability services overall but there is still a significant

number of people in the population who might benefit from a service and are not accessing

it More frequently, even though a personds
would seem that a gap remains in the level of services funded.
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Acquired brain injury.
Significant factors related to brain injury include:

1 The need to begin services soon after injury

o0 Rapid assessment and quick decisions about eligibility are required to ensure
need is met.

o Following an acute injury there is a critical time soon after release from
hospital where services are needed to maximise recovery.

1 Recognition of changes in planning skills, motivation and mood for people who
retain the ability to undertake daily activi ties

0 After people have recovered from the initial period of severe physical
disability and cognitive problems, a person may be able to complete daily
living tasks, but still be troubled by tiredness, limited concentration, difficulty
in planning, mood changes and irritability.

T Uncertainty about the Aper manent or | ikely t

0 This can apply to patients who have a focal injury and are making
improvement who in the medium term have the potential to make a
significant recovery but need services in the short term to leave hospital.

o0 It also applies to individuals who have substance-induced brain damage, who
might remit if able to abstain from alcohol or drug use.

In South Australia, the concern from families of people with a br ain injury intensified with

the reorganisation of Disability SA services in 2007. Previously there were different
government agencies providing and brokering servicesd in particular, Brain Injury Options
Coordination. In 2006 i 2007 Disability SA was formed with the aim to implement a single
entry for disability services, a single system of case management, standardised assessment of
client needs, and unmet needs registration (Department of Families and Communities,

2007).

In evaluating the impact of th e reorganisation, it should be possible to compare key variables
for service delivery for people with brain injury, such as waiting time, nature of the service
delivered, and number of hours of support provided. The benefit to people who have brain
injury as one of multiple disabilities that require support also needs to be considered.

Autism spectrum disorders.

The 2003 vs. 1998 comparison demonstrated the dramatic increase in the number of people
identified to have autism spectrum disorders over the previous 5-year period, 100% for all of
Australia. This pressure has been noted in South Australia for services for both children and
adults. Recently the Australian Government has allocated extra funding to provide
additional services for children with au tism.
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In South Australia, services have struggled to meet the demand for care required by both
children and young symwheg an autidmtspectrans diserdeg eSpetial
arrangements are made to fund services for individuals through the Exceptional Needs Unit.

A problem that was previously either not recognised or was less common, now needs a

systemic response. The Coraer in his finding of 3 December 2008 on the death of Rowan

Wheaton recommended that the Minister for Disability consider a model of service delivery
prepared by two key professionals, Jo Zeitz and
PathwaystoBetterCut comes 6, and i mpl ement this or a si mi/l
this model include a focus on the 16 25 age group, and a focus on early intervention to avoid

future deterioration, which will benefit the consumer and limit the need for Exceptional

Needs Unit involvement. A response to this is still awaited.

Overview of service data and funding
The pattern from the above suggests that:

9 Overall, South Australia is reaching more people who have a disability than any other
state except Victoria, and provides supported accommodation services to more
people with a disability than any other state.

91 In order to achieve this result, each person is receiving less funding than those in
other states, suggesting that a significant component of the unmet need canes from
people who are recognised as requiring a service, who are registered with a provider,
but are not receiving the optimal level of services.

1 In so far as comparisons can be accurately made using publiclyreported summary
data in South Australia, when community prevalence data and service provision data
for people who have an intellectual disability are compared, the result would suggest
that many but not all people with severe or profound limitation swho require
assistance arein contact with disab ility services in this state.

1 More work needs to be undertaken to understand the access patterns for people who
have disabilities caused by other conditions. In particular, access and eligibility for
people with a brain injury require further analysis a nd ongoing monitoring.

1 Population-based work has identified the increased number of people with autism,
both children and adults, requiring services. The experience of people with this
disability and their families would suggest that services have bee struggling to keep
up. While there have been recent initiatives for children, a systemic response is still
required for adults with an autism spectrum disorder.

9 Future unmet need work is an ongoing function of the Department of Families and
Communitie s, but at times departments commission external bodies to undertake
external analyses. Should this occur, the Office of the Public Advocate is available as
an independent body to oversee such work.

9 Under its charter of monitoring unmet need, the Office o f the Public Advocate will
continue to review service-use statistics and link these to the experiences of
consumers and carers.
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Individualised funding as a mechanism to improve outcomes and cost

effectiveness

Individualised funding allows a person t 0 make decisions about which services they purchase
and from whom. The following discussion is based on a population assessment of need.

The process of individualised funding requires a needs analysis for each person receiving a
service.

Stainton (2008) puts forward the following working definition:

... funding allocated directly to an individual or in the case of a child their
parents or legal guardian, to provide the support necessary to meet
disability related needs and to assist individuals to become contributing
citizens. It has two fundamental characteristics:

The amount of funding is determined by direct reference to the individual
and/ or familybés specific needs, and aspirat.i

The individual and/or their family determine how funds are used to  meet
those needs eligible for funding.

In South Australia, there has been broad support for individualised funding models from
consumer and advocacy groups. The Julia Farr Association has led the discussion and
worked to ensure that the disability commun ity and policy makers are well informed of the
evidence for individualised funding, preparing key reviews that have guided the policy
discussion (Williams, 2007) and maintaining a reference base on individualised funding 2.

There are nowclear examples ofthe effective implementation of individualised funding
providing better outcomes for individuals and families, greater self-determination, and cost-
effective support service provision.

This mechanism can go hand in hand with the reform of guardianship systems, in line with
the United Nations Convention on the Rights of Disabled Persons, to support more people to
make their own decisions rather than appoint a substitute decision maker. This is described
in more detail in the section on monitoring legisl ation and determining capacity.

For people with an intellectual disability, brain injury or neurological disease, support to
make decisions may be necessary so that they can get the most benefit from an
individualised funding system and can exercise their right to choose services and providers
from the funds allocated to them.

Stainton (2008) has described the transition in British Columbia in Canada. To a large

degree it has moved from a system where gover nme
gatekeepeas and support workers to families and helped them access a range of direct
government and contracted agency serviceso to on
devolved to a government agency with a board appointed by a Minister. Stainton (2008)

2 Julia Farr maintains a repository of information on individualised funding on its website i
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considers the key to this system has been the separation of planning and support functions
from decisions about eligibility and funding.

In Australia, there have been positive results from the evaluation of a local area coordination
system applied by the Disability Service Commission in Western Australia, and of trials of
individualised funding in Victoria (Laragy, 2008).

A recent review jointly commissioned by the Queensland Office of the Public Advocate, the
Queensland Adult Guardian, the National Disability Servic es and the Queensland Mental
Health Branch has reviewed progress across Australia, identifying a range of approaches to
individualised funding with no single model standing out (Chenoweth and Clements, 2009).
However, within the spectrum of models some give more control to the consumer than
others, while some appear to be individualised but in reality do not conform to the principles
of individualised funding. The review also describes a transition in quality control
approaches with service users taking agreater role in determining the quality of services.

It should also be noted that just because a consumer has chosen a service, this is not in itself
a protection from poor quality, errors or for that matter abuse. The need remains for
protections such as quality assurance programs (based on the same quality approaches that
are used in private and public industries) and abuse protection programs such as community
visitors.

A recent major evaluation of individualised funding & the Individualised Budget E valuation
Network (IBSEN) d based at York University in the United Kingdom was completed and
reported in October 2008. The results of this research of 959 service users across 13
different sites were mixed. The project was rigorous in that it was a randomised trial with
individuals allocated to either individualised budgets or standard services. However, the
period of follow -up was short, just six months, and in that time a number of people with
more complex needs had not established their program. The outcomes for younger people
with physical disabilities were promising 6 people with individualised budgets reported

hi gher quality care and greater satisfaction.
receiving individualised budgets were more likely to be reported as not being fully occupied
compared to people receiving a standard service, and to have lower levels of health, although
there were no differences in physical functioning. Different results were obtained when
people who needed proxies to speak for them (usually relatives) were excluded, and results
were only analysed for people who could speak for themselves. People who had a learning
disability received a median weekly value of funding of £250 per week. Mental health service
usersreceived a median payment of £150, which was more than many would have received
through standard funding.

Older people on individualised budgets had lower psychological wellbeing than those in the
comparison groups, and many older people were reported asnot wanting the added burden
of planning and managing their support. Mental health service users overall did well with a
higher quality of life, with users reporting an ability to access more appropriate support.
These and other details have been publi®ied in a summary report of the trial (Glendinning et
al., 2008).

These mixed findings need to be treated with caution. Direct funding in some form has been
available for many years in the United Kingdom, and a number of people in this evaluation
in both t he individualised budget and control arms had past experience of direct funding.
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Also, the 6-month follow -up time was brief, as evidenced by some people who were yet to
fully establish their programs in that time. In addition, individualised funding coor dinators
had to work with four different funding sources.

In summary, individualised funding as an approach can be effective d it gives control to the
person who is receiving services and decides which service is received. The mixed results
from the most recent United Kingdom trial should not act as a deterrent, given the
previously described general benefits from this approach in different parts of the world
(Williams, 2007). Like any new program, when individualised funding operates in Australia,
it wil | need to be continually developed and refined. As we inevitably move towards
individualised funding, careful evaluation will be needed to maximise the benefit in our
Australian setting and permit this refinement.

Conclusions

Overall :

The information above predominantly considers unmet need. A debate that focuses on
unmet need as a funding issue alone will inevitably be insufficient.

It is not the role of the Office of the Public Advocate to put forward policy options and plans:
however, flowing out of the review process, suggestions can be made.

The recently ratified United Nations Convention on the Rights of Persons with Disabilities
can be used as a trigger to develop a rightshased rather than a welfare-based disability
system. To achieve this,atransition in service aims, design and planning is required.

Below are a set of suggestions derived from the discussion in the review, legislation and
advocacy sections of the report. It suggests a combination of legislative and funding changes
to bring about the desired outcomes.

Holistic approaches are commonplace in service reform so this proposal is not radical. For
example, in the sphere of mental health, South Australia has reformed both legislation and
service planning at the same time.

The ddlivery of services is a human rights issue, not a welfare mattef. Services exist to allow
people to fulfil their potential, not to set limits on what they can do if someone else chooses
the services that are available to them. Legislation can set the aproach.

This could set a new path driven by individual rights for people with an intellectual
disability, brain injury, or neurological disease. Components would include:

1 Law reform of both the Guardianship Act 1993 and the Disability Act 1993 to reflect
the UN Convention. (Possible Guardianship Act changes are discussed in the section
of this Report on monitoring legislation).

3 This point is made by Chenoweth and Clements (2009) in setting the case for individualised funding.
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1 A-reformed Disability Act could legislate for individualised funding, as well as how
eligibility for services is det ermined, and provide mechanisms to ensure the ongoing
guality and safety of services.

1 A new Act could also incorporate an appeal mechanism for people who are
considered ineligible for a service who wish to appeal their eligibility for services
through a relevant tribunal .

T A senior professional role such as #fASenior P
broadly as well as limiting restrictive practices (see section of this Report on adult
protection).

1 A population -based funding formula could be implemented to ensure that there are
sufficient funds in the pool for an individualised funding budget. Such an exercise
should be transparent, and either undertaken or reviewed externally, for example by
the Office of the Public Advocate.

Individualised f unding as a further catalyst for change

The malaise of disability systems Australia-wide has been well documented, most recently by
the Commonweal t hds Shut Out Report.

Individualised funding can return decision making about need to the person using the
services. These systems constructively separate planning service interventiongnd the
making of choices about different options which are roles for consumers and carers from the
decisions about eligibility and funding entitlement.

The process of determining resource allocation for each individual is in essence aneeds
analysis for that person, which can alsobe used toquantify any residual unmet needs after
an individualised budget is allocated and services purchased. Information calculated on
unmet need for each service user can be summed to give a more accurate estimate of the
entire level of unmet need for all service users.
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Reviewing Programs and ldentifying
Unmet Need
Mental Health Services

Introduction
Reform of mental health services in South Australia is comparatively more advanced than
reform of disability services with new legislation and an across government plan.

The policy settings and strategic direction for mental health services have been determined

through the Social InclusionBoar dés review and consultation abo
Health Services that was published in early 2007 (Social Inclusion Board, 2007). Legislative

reform has been achieved with the passing of the new Mental Health Act 2009.

The Social Inclusion Board review was well received andthere has been little public,
scientific or political debate with its recommendations and directions. After a period of
uncertainty in the mental health sphere following the death of the Director of Mental Health
Margaret Tobin in 2002, the Social Inclusion Board Report has provided a clear direction
forward, not only for the South Australian Department of Health, but also across
government.

The report made 41 recommendations. It proposed a stepped system of care with
community mental health at the centre, as well as a focus on prevention and early
intervention and other strategies.

This is summarised diagrammatically in Figure 4, which has been reproduced from the
report.
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Community mental health care at the centre of the system
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Figure 4. A stepped model of care (reproducedfrom the Social Inclusion Board
Stepping Up Report, 2007)

The review of programs and unmet need for mental health services can be considered in the
context of the Social Inclusion Board Reportd i n particul ar, the Gover nme
the Report, and how it is implemented.

The Social Inclusion Board Report carefully analysed data and identified key areas to
intervene in the system to create change. One area is the response to people with complex
needs who frequently re-present for acute admission. The service system should identify
these people and provide a coordinated response. A second area is the response to people
presenting early in their illness, where the provision of effective treatment can potentially
reduce future illness and disability.

The Department of Health has produced a number of key documents as part of the process of
implementing the Report including an Adult Community Model of Care for mental health
services in metropolitan Adelaide (Department of Health, 2009a) and a proposed Men tal
Health Policy for South Australia consistent with the Stepping Up Report (Department of
Health, 2009b).

Critical success factors of implementation will include:
The effectiveness of early intervention provided by the system
The impact of improved care for people who have chronic and complex needs

The reform of community mental health as the driver of the system

= = =4 =4

The effective use of intermediate care facilitiesd the new community -based beds that
will be available for people in crisis, and will increa se the number of beds overall for
people in need of care.

At this time, the response to reform in these areas is very much a work in progress.
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On the ground, the most noticeable changes to the system are related to new or additional
services rather than changes in existing services:

1 A greater access to norgovernment support services so that it is now quite common
for people with significant illness to have a rehabilitation worker visiting daily to
provide support in the community. In the past, many of t hese people would have
been fending for themselves in between less regular visits by clinical staff.

1 The operation of three community -recovery centres in the south, north and west of
the city that admit people for 31 6 months for residential rehabilitation.

1 Improved inpatient accommodation with the opening of newly constructed units for
adults and older people.

There is progress in implementing the Report, but at the service delivery level much has still

to change. Stepping Up said that South Australia mug fast track the development of a
response to first- episode and early psychosis, sited and managed as a specialist service. This
service has only just started in mid-2009, so understandably clinicians report little change in
the way that first -episode ilinesses are managed in our clinics generally.

Similarly, while work has occurred to identify people who have complex and chronic needs,
at the coalfacethe response has not significantly changed, although the greater availability of
non-government services in itself has made a positive difference.

The Government allocated $1.47 million for improvement work to redesign how our system
responds to this group. This will not only benefit the people themselves, but also reduce the
avoidable use of emergencyservices that results as people present repeatedly if necessary
follow -up is not available. This is another work in progress. The principal response for
adults with high needs continues to be by existing mobile assertive care services, which have
a limited capacity and only operate in metropolitan Adelaide.

One area that is of particular concern is progre
Aboriginal people.

Aboriginal people are overrepresented in our mental health services. The Social Indusion
Board noted that 9% of community mental health service users were Aboriginal people,
compared to 1.8% of the population. At any one time, 3.8% 7.0% of beds are occupied by
Aboriginal people (Social Inclusion Board, 2007).

There are many different reasons for this. However, a significant observation of many
practitioners is that many Aboriginal people do not access early intervention. They are seen
late when iliness is established. The solution is not just increasing availability of acute
services but making it possible for Aboriginal people to access a service early.

Yet speaking with Aboriginal people who are either consumers or their families, it becomes
apparent that it can be very difficult for them to access services, whether they are livingin
regional areas or the city. Even when an acute admission has been provided, ongoing
therapy, counselling and regular follow -up can be difficult to obtain and the result can be
further admissions. This creates anguish for both consumers and their families, and ongoing
risk.
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Throughout the state, there are many examples of innovation and development. This
reflects the work of staff and community members working in both mental health and
Aboriginal health, by service providers outside of mental health (for example the operators of
accommodation services)who have a broad interest in seeing the mental health needs of
clients addressed

In a number of regional areas the benefit of better links between local Aboriginal health
services and specialist mantal health services are having a positive effect. In some instances
new specialist resources have been provided with allocated fundingd for example in
northern suburban Adelaide, where new services were funded in 20068 and have quickly
established a dgnificant role in meeting a hitherto unmet need.

This good work needs to be acknowledged. The gaps, however, are significant. This is not a
reflection on the good work of the local services that are developing initiatives. Rather to
tackle this, in addition to these local initiatives, the Social Inclusion Board wanted to see
leadership at the highest level to progress better mental health for Aboriginal people, and the
provision of a state-wide specialist service.

There is no reason at this time to swggest that these recommendations were incorrect, and in
fact, every reasonto seehow these recommendations could act as a further catalyst for
progress across the state at this time.

The remainder of this review focuses on one aspect of this reformd access to long-term
beds, as our system shifts to a stepped model and the provision of forensic mental health
services. The implementation of the stepped model will now be affected by the delay in the
construction of Glenside Hospital announced in the Mid -Yea Budget Review, with
completion anticipated in 20131 14, extended from the original completion date of 2011 12
(SA Treasury, Mid-Year Budget Review 2008 09) which prolongs the transition phase of
reform.

Access to medium - and long -term mental health beds i n South Australia
Independent monitoring of the reform to supported accommodation and long -stay beds will
be an ongoing role for this Office under our program review and unmet need functions. The
closure of long-stay beds and the provision of modern suppated accommodation and
rehabilitation services can offer new opportunities for people with mental illness to live a
more fulfilling life. Needless to say, it has to be done properly. With the right level of
support and sufficient access to rehabilitation and treatment, it can work very well.

The difficulty is that the term fisupported

services ranging from a care worker dropping in a couple of times a week, to high level
supported accommodation with 24 -hour on-site supports that are designed to assist people
who have complex needs, and in the past might have been admitted to a longstay hospital
bed. Itis the needs of this group that are particularly considered in the following discussion.

It is necessary tobe very precise about what is being described. There is a broad community
need for supported accommodation for people with mental health problems. For example,
Andrews et al. (2006) from the World Health Organization Collaborating Centre for
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Classification in Mental Health made the following calculations in their influential Tolkien I

report. This estimates the community support requirements for 15 adult disorders. 4

Stepped Accommodation

Mean

Beds per

Beds for South

(Tolkien II)

Acute Beds (not including some
additional crisis beds not costed in the
model)

Length of

100, 000

Australia

Stay

Rehabilitation Beds 180 days 8 130
24 -Hour Supported Accommodation 2 years 17 275
Visited community accommodation 34 550

Table 5 Estimates of 24-hour accommodation and visiting support

The Andrews et al. model provides for less acute beds, but considerably more rehabilitation
beds and 24-hour supported accommodation than is planned in South Australia. There are
a number of reasons why models vay, including definitions of psychiatric disorder. For
example, whether or not harmful alcohol use is included amongst the conditions covered and
how dual diagnosis with other disabilities is considered.

The additional beds in South Australia in the stepped model represent the needs of a core
group of people who previously may have been admitted to Glenside who need
accommodation with good quality 24 -hour support. It should not be confused with other

accommodation typesd s u ¢ h
personds home

as

but a

t he
r e

n

Avi cietsddd whemmu MiGIOys plea ul
ot constantly present. T

meet the needs of the most complex and disadvantaged groups, including those people who

in the past might have lived at Glenside.

Prolonged waits in acute hospital beds

It was not uncommon during 2008 i 2009 for people in need of a long-term mental health
bed or supported accommodation to have prolonged stays in acute hospital psychiatry wards
while waiting for eventual placement. Some patients waited on medical wards. People could

wait for months and be in an acute ward for 61 12 months or longer.

A statistical analysis of the duration of stays has not been completed for this report.

The

Office of the Public Advocate has raised this matter, and is aware that the Departmentof
Health has been active in identifying people who are waiting in acute beds for other services.
Our Office has not requested data to undertake an independent analysis at this time.
However, on most occasions when visiting acute psychiatry wards it was not uncommon to
be advised by ward staff that at least two, sometimes morepatients (up to five), were waiting
for an extended period for either a long-stay bed or community supported accommodation

or alternatively had firevol vi door o

ng

admi

For most of these patients, admission to along-stay ward was an option under consideration.

4 Andrews et al. (2006) derived their estimate by considering the needs of people who havethe following conditions: Major
depressive disorder, Bipolar Disorder, Panic Disorder with agoraphobia, Social phobia, Generalised anxiety disorder, post
traumatic stress disorder, harmful alcohol use, alcohol dependence, schizophrenia, anorexia nervosa, lilimia nervosa,

neurasthenia, obsessive compulsive disorder, and borderline personality disorder.
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These long waits have been a feature of the South Australian mental health system for some
time, so without a statistical analysis it is not possible to confirm whether the problem is now
worse than in previous years. Many clinicians believe that this is the case, and irrespective of
the numbers, there are new reasons for people waiting related to the transition to new
services.

Before considering this further, it is worth recapping on the reform.

The stepped model for 24-hour care is illustrated below in a diagram (Figure 5) that includes
the existing beds in the system (Stepping Up Brochure, 2007). As already noted, the number
of secure extended care beds was subsequently increased to 40.

community Rehabilitation Centres

current @

&0 beds already in development,
should be operational by mid 2008

24 Hour Supported Accommodation

Current &9
New commitment of $20.46 million to build an additional 73,
creating 122, 24 howr supported accommodation places

Figure 5. Stepped System

The process of transition to the new model that focuses specifically on the longerterm bed
components of the stepped model is tabulated below.
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Pre -existing prior
to reform

129

Traditional
careo

beds

New Secure Extended [l
Care

Community Recovery 0
Centre

New 24-hour 0
supported
accommodation

TOTAL 129 beds

Additional intensive 0
community support.
(Not 24 -hour support)

AReturning

Mid -2009

60

60

120 beds

50

Estima te for Late
2009

60

Work commencing

100 beds

Expected to be 80

Completion of
reform

40

60

73

173 beds

Transition funding to
be ongoing added to
the pool of NGO funds.

Table 6 : Transition in long term bed numbers (figures for the eventual final number of beds obtained from Stepping Up

brochures, Government of South Australia, Feb 2007, June 2007, August 2007 and updated brochure April 2008 ) 2009
estimates have been made by the Office of the Public Advocate based on information obtained in disassion with officials and

clinicians.

Each of the steps is explained more fully in the Social Inclusion Board Report.

Just prior to reform, there were 129 long-term beds at Glenside Hospital. People in these
beds included some patients who were longterm residents of Glenside and others who were
admitted for treatment and rehabilitation for shorter periods ranging from 3 i 12 months.

Some long-term patients were admitted to Glenside in the past when an intensive
community support service of the type that is routinely available now was not available.
People in this group now can live in the community assisted by non-government

rehabilitati

program.

on

wor ker s .

These

ser vi

ces have

The ability to do this reflects advances in our understanding of rehabilitation and recovery,
more effective treatments including better medication for people who in the past had

conditions that we r e

consi

der ed

Atreat ment

resistant o,

the state. Peoplein this category may be visited once or twice a day by a care worker, who
can spend a number of hours with the person. This is in addition to visits by clinical staff.

The success of this program is still to be evaluatedd however, the anecdotal reports from
clinicians and rehabilitation workers have been generally positive. There have been success
stories of people flourishing and establishing new lives, who previously could not do this in
institutional life. There are other instances where people at least initially have needed repeat
acute ward admissions when first discharged, but then eventually settled. There are also
some people originally considered for the Returning Home program, where the provision of

a few hoursbo

support

p ehour suppyrt willbe neededu f f i ci ent ,
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Within the new 24 -hour model of care, the stepped system will have available:
1 Supported accommodation with 24 -hour staff availabili ty.

This caters for people who might have previously lived at Glenside either for a few
years or indefinitely.

To do this, independent units generally need to be clustered together so that it is
efficient to have staff available 24 hours a day. These argéhe 73 additional 24-hour

P

pl aces described in the Governmentés Steppi n¢
1 Community recovery centres with 24-hour on-site care

These three 20-bed units are catering for people who otherwise would have been
admitted to Glenside for rehabilitatio n for a shorter period. All three are now
commissioned.

i Secure extendedcare ward

This is the more traditional hospital environment providing higher -level care. This
increases the number of longer-term beds with security and clinical care.

Also within th e 24-hour category are Supported Residential Facilities (SRFs,) although they
are not counted in the scheme above, as it focuses on more intensive 2our support

options that would replace the role of the former psychiatric hospital beds. The level of
support in SRFsis considerably less than this. There is a small daily subsidy to the proprietor
with a few hours of additional hon -government support available to residents. The
Department of Families and Communities has now established an SRF intake teamone
function of which is to ensure that people are not placed into SRFs who need higher levels of
support. In the pastthe inappropriate placement of people in SRFs leading to sequential
evictions has been a significant issue

Transition difficulties asso ciated with the implementation
All levels of carein the planned system provide 24-hour on-site support by either a care
worker or a nurse, depending on the nature of the support required.

People who would have otherwise lived at Glenside would be cateredor in the 24 -hour
supported accommodation.

People who might require rehabilitation would receive it in the community at one of the
community recovery centres, offering 24-hour oversight and rehabilitation by professionals.

People who need a higher level 6 clinical care would be admitted to a secure extendedcare
unit for intensive treatment. These are different needs. While it is possible that the same
person may require all three steps at different stages of their illness, at any given time
different p eople will require different care.

This is the origin of the current concern. As can be seen by the tables above, after twand-a-
half years into the five-year program there has been excellent progress at opening the
community recovery centres. There are now 60 places available and this need is arguably
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better catered for than it was in the former system. This comment of course is an impression
and a formal evaluation will be needed to draw an objective conclusion about the outcome.
Clinicians advise that these centres admit people who might have previously been referred to
Glenside, but are also accessed by a wider section of the population. Clinicians express
frustration that many of their patients with high needs are not considered suitable for the se
centres.

At issue is access to longeiterm hospital beds or supported accommodation for people who
may not be suitable for admission to community recovery centres.

Secure extended care is a significant component of the stepped model. The further tweyear
delay in its construction and operation will defer the implementation of the overall stepped
model. As is the case now, people who would ideally be admitted to secure extended care
will continue to be admitted to acute wards & to both the closed and open sections of these
wards.

Similarly, people who need supported accommodation will also wait, as although these new
24-hour beds are to be fast tracked, none of the purposebuilt 24 -hour supported
accommodation centres as part of this program have comeon line. (A recent positive
development, however, was the opening of 12 supported accommodation beds at Catherine
House which was announced as accommodationprovided by Housing SA.)

The remaining current Glenside beds are generally full. The number of acute beds in our
hospital system is determined on benchmark calculations that assume that there are
sufficient long -term beds in the system. If this is not the case the effect of just two or three
patients on an acute ward who need longterm care can be sgnificant. (Because the average
length of stay in an acute bed is usually 14 days or less, each bed would be used by about 26
people a year. Therefore, for each bed used for longerm purposes on an acute ward, 26
people need to be either squeezed intahe remaining beds or may not get an inpatient
service.)

Potential response strategies

The above problems are mostly issues of timing. Because one service is being closed and
replaced by another, it does not make sense to close beds unless replacementesvices are on
line.

It would also seem that the people with high and complex needs are bearing most of the
burden of the transition at the moment, because their access to any sort of 24hour care is
limited, particularly compared to what it will be at the end of the reform. Conversely, the
people who need rehabilitation admissions are now better served.

As ongoing decisions are made, the following could be considered as strategies:

1 To only close long-stay beds at Glenside, as newly constructed 24hour supported
accommodation facilities come on line to replace them.

This is arguably more important when the last 60 remaining beds are closed than
when the first 60 were closed as the first group would have included more people
who could be catered for with community NGO supports or receive alternative care at
community recovery centres than the remaining group.
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9 To rigorously define which supported accommodation beds are part of the count for
stepped supported accommodation and which are not.

This can makeit clear then which beds are the replacement for the Glenside beds
(building costs funded by the $20.46 million commitment as part of Stepping Up,

and recurrent costs funded by money formerly allocated to Glenside) as opposed to
other supported accommodation, which may not target the same group with complex
needs.

1 To acknowledge the significant long-term role currently undertaken by acute wards
when reviewing acute bed numbers prior to the opening of secure extended care.

There are planned closures of @&ute beds when intermediate care facilities come on
line. These closures are predicated on the assumption that all these beds are
currently performing an acute role.

This is not our experience & we know of patients staying 3i 18 months in acute
wards. Attimes there are possibly 15 20 acute beds at any one time across the state
being used for long-term purposes or for patients quickly readmitted soon after
discharge through lack of supports (based on estimates by hospital clinicians, not a
formal audit ).

Therefore, some of this bed capacity may need to be kept open to cater for this need,
in addition to the current planned acute bed numbers.

As 40 secure extended care beds are planned for that unit, while waiting for that unit
to come on there should be 40 functioning secure extended-care type beds operating
in South Australia, whether they operate from the Glenside campus or are scattered

across acute units at other locations.
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MGHAOPA ii Country Health Partnership

Project

To assist its function of reviewing programs, the
Office of the Public Advocate has formed a number
of strategic collaborations with academic
institutions, consumers and providers. This year Dr
David Grelotti, a psychiatry resident from the
Massachusetts GeneralHospital International
Psychiatry Division in Boston and a clinical fellow
of Harvard Medical School visited South Australia
in February.

His project was to observe how people who have a
dual diagnosis (mental health and substance use
disorders) are treated in country South Australia.
Dr Grelotti visited mental health consumers and
practitioners in regional and rural South Australia
during his four -week visit, during which he learned

K -
Dr David Grelotti, Visiting Fellow to the OPA from
Boston.

about o ument8 health sefvises. His focus was on plans to improve services fo
people who have both a mentalhealth and substance use disorder. This project work was
done with excellent support and collaboration from Country Health SA, staff and country
consumers. His dbservations will be fed back to consumers and practitioners in country SA

who assisted with the project.
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Reviewing Programs and ldentifying
Unmet Need
Protecting Vulnerable Adults

In South Australia, as in other states, the need to improve the protection of children has been
a high priority. The Mullighan Inquiry in South Australia (Mullighan, 2008) has recorded

the tragic impact of the failings of our child protection system over decades to protect
children who have relied on the protection of the state.

How do our systems for the protection of vulnerable adults fare in comparison? How will
our successors look back at the legacy of the work that we do now? The Mullighan Inquiry
has documented theexperiencesof children with a disability who have come forward to the
inquiry as adults and described their experiences in South Australian institutions for people
with disability.

We know that people aged over 18 in these places suffed similar traumas, and because of
their disability were just as vulnerable as the victims under 18 but the process of
documenting this has yet to occur.

Unfortunately, many vulnerable adults never tell of their experiences. There is a noticeable
difference between the information that has emerged about our past failings in child
protection, and what we have learned about adult abuse.

The position of this Office on this topic can be summarised as follows:

1 The extent of abuse and neglect of vulnerablepeople in the past and occurring now
remains unknown.

1 South Australia does not have many of the basic protection mechanisms in place for
vulnerable adults which are present in other jurisdictions in Australia.

If it seems that we have fewer public reports of assault, abuse and neglect of
vulnerable people than other states, it would be unwise to assume that this is because
our services are intrinsically safer. This is more likely to be due to the fact that we do
not have the same range of strategiesn place to ensure that people can safely come
forward with their reports, that incidents are detected, and police advised.

1 There is a need to broaden the responsibility across health and social service
providers for adult protection.
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Across Australia, guardianship is seen as the principal response to adult protection
concerns. In other countries that have approached this problem with a broader focus
on adult protection, a greater range of responses is offered to protect people.

The types of protedion that may be needed for vulnerable adults include:

Protection from abuse and neglect by service providers

Protection from abuse and neglect by family and community members

Protection from abuse by fellow service users

Protection from systemic failu res in the safety and quality of health and social service
delivery.

= =4 =4 =4

The | ast point is a broad category. There
and quality of health care (National Health and Hospitals Reform Commission, 2008). This

is avoidable harm & such as wrong procedures, medication errors, failure to recognise that a
persondés condition is getting very serious
can lead to injury or even death. Avoidable harm will disproportion ately fall on the
population with disabilities who are more likely to require health care services, and then be

at greater risk while accessing them. Whereas health consumers generally are encouraged to
challenge and speak up if they believe that there isa potential difficulty, people with a

disability may not be in a position to recognise a problem, or if they sense that something is
about to go wrong they might struggle to communicate the problem, at times not be listened
to, or not be able to request asecond opinion. These are ongoing concerns for people with a
disability and their advocates in South Australia.

Protection Strategies in other Australian jurisdictions that could be

further developed in South Australia

Key adult protection mechanisms available elsewhere in Australia but not in South Australia
are community visitors schemes, policies of mandatory reporting of serious physical assault
and sexual abuse, effective professional, technical and regulatory inspections and the
provision of fore nsic disability services.

Community visitors schemes

In South Australia, there has been long-standing advocacy for Community Visitors Schemes
for the key sectors of disability accommodation (institutions and small group homes in the
community), supported r esidential facilities (rooming accommodation that provides
additional support for people who have a mental illness or other disability) and psychiatric
inpatient settings. Recently Parliament legislated to establish a Community Visitors Scheme
for one of these sectorsd psychiatric wards under the Mental Health Act 2009 & but there
are no plans as yet for the disability and supported residential sectors to be provided with
similar schemes.

Community visitors open up facilities to general community standa rds and expectations. As
people have moved from institutions to live in small homes with 4 7 5 other people, new

issues can develop. Just as there was a need to have a transparent opening up of practices in
the large institutions of the past, the need remains in community settings to ensure that

people remain safe in their new accommodation scattered throughout the suburbs.
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In these settings, community visitors can get to know residents and can gain their trust.

Because the same visitors will return on amonthly basis, residents develop trust in their

visitor and know they are less likely to experience retribution if they raise concerns. The

visitor can check that matters have been followed up, and that the resident has not been

disadvantaged insomewaypb ecause a Vvisitor has spoken up or |
behalf.

While difficult to objectively prove, it is reasonable to assume that in some way this
transparency and openness can prevent serious abuse, as well as attending to other rights
matters. It is important not to overstate this benefit, as abuse can still occur even when there
is ongoing contact between a vulnerable adult and other adults who know them well.
However, it is better to have the openness than not have it, and predators wil find it harder

to conceal criminal behaviour in an open environment than a closed one.

Adult protection needs multiple strategies. Another is a regime of mandatory reporting in
disability services. Just as we do not have community visitors, South Australia does not have
mandatory reporting of sexual assault and serious physical assault. New South Wales and
Victoria do.

Mandatory reporting of abuse in government -operated and funded residential settings
Mandatory reporting has been controversial. It can be argued that if citizens generally have
a right to either report or not report a matter to the police, then the same right should be
afforded to a person with a disability. Nevertheless, the protection afforded by mandatory
reporting has been introduced elsewhere in Australia in response to the high rates of both
physical and sexual assault experienced by people with disabilities, and the reality that a
person with a disability living in residential care may be so disempowered by their
circumstancesthat they are unable to effectively exercise their right to report a matter to the
police. (In aged care the Commonwealth has a mandatory reporting requirement in nursing
homes.)

The Victorian policy fAResponding tld 0AI(IDegatritanean |
of Human Services, 2005) requires that:

All allegations of physical or sexual assault as defined for the purposes of
this document must be reported to the Police, whether or not the victim has
consented to the matter being reported.

Thedoc ument then goes on to describe the ficategor.y
assault that require a report, and lists exceptions such as minor incidents, for instance when
there is shoving between clients.

South Australians living in Disability SA ac commodation, or in government -funded
accommodation (such as nongovernment supported accommodation and supported
residential facilities) should be protected by a mandatory reporting policy.

Further discussion is needed about what responses should be for peple supported in their
own home. The response is more likely to be one of offering assistance to individuals to take
the matter to the police.
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Effective professional, technical and regulatory overview

While community visitors might offer certain safegua rds, visits by professionals for
accreditation purposes, or by regulators to ensure that relevant legislation, regulations,
standards or guidelines are followed are necessary complementary processes. Foundation
stones to avoiding abuse include good facilties that provide space and privacy, effective care
planning that is mandated in legislation and closely scrutinised, and the operation of senior
professional roles setting standards and leading best practice.

With respect to Disability services, the Office of the Public Advocate is yet to formally review
the adequacy of existing legislative and supervisory regimes, so it would be premature to
draw conclusions about what changes might be required.

However, it would seem that review and modernisation of relevant legislation in this state (in
particular the Disability Act 1993 and the Supported Residential Facilities Act 1992) could
provide added protection to community members affected by this legislation, by offering
tighter provisions to protect their hea Ith and safety. Legislative change could act as a catalyst
for more general reform in each of these sectors, enhancing protection for individuals, and
improving outcomes.

What is evident on preliminary review is that the South Australian Disability Act 19 93 is
minimalist in comparison with the more recent Victorian Disability Act 2006 , which sets out
in considerable detail the requirements for establishing care plans for individuals, and the
responsibilities of operators of residential facilities towards people who have a disability.

The Victorian Act, as well as establishing a Communty Visitors Scheme, also provides for the
Office of the Senior Practitioner in Disability who oversees the use of restrictive practices,
providing an additional safeguard against abuse when restraint or seclusion is required.

With respect to supported residential facilities, a regulatory framework is in place in South
Australia. (The Supported Residential Facilities Regulations 1994 were replaced by new
(substantially similar ) regulations as of 1 September 2009. These regulations seem to
provide limited p rotection for the health and safety of residents in these facilities. Key areas
include privacy, space and personal safety. Lack of thesecan make people more vulnerable
to abuse. In addition, the nature of the environments is not always conducive to good
physical health, creating additional risks d for example, through lack of air conditioning on
hot days, or the provision of palatable balanced meals to residents in some homes.

This Office is now reviewing the impact of the regulations, and is yet to draw a conclusion on
what needs to change. We are aware of significant instances of individual risk but do not
have the same breadth of information available to interstate Public Advocates who can access
the intelligence gathered by community visitors. Wi th respect to our current South
Australian legislation, there are divergent views in the sector. One view is that the current
regulations are adequate and require more intensive enforcement. Another is that the
regulations could be more stringent, and additional resources invested in enforcement in a
consistent way across the state. It is also possible that some of the deficiencies that detract
from the health, safety and wellbeing of residents in supported residential facilities may
never be addressed ly periodic regulatory enforcement alone, and require regular
observation and intervention by community visitors.
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Forensic disability services

South Australia does not have designated forensic disability services. While forensic issues
are the exception for people with a disability, there are always a small number of people with
disabilities who due to behavioural disinhibition, irritability and poor judgement can become
a risk to others 8 often fellow residents in homes and institutions.

Our state would benefit from a forensic disability unit that could provide specialist support
to people in the community, as well as operate a small residential facility to provide intensive
supervision and care.

While this topic might be considered elsewhere in this report, it is placed in this section

under adult protection, because the provision of effective treatment to potential offenders

can reduce risk to possible victims who all too often are other people who have disabilities. A
functioning forensic system is a component of a safer system overall.

Alleged perpetrators of violence or abuse may need to be separated from potential victims
and then closely supervised when they interact with others. Our services in South Australia
can be seen to respond promptlyto situations that come to their attention. However,
without a designated forensic residential service, unigque solutions have to bedeveloped for
each individual incident. Practitioners with relevant experience are sought out to provide
advice and develop bédnavioural plans. If a person cannot safely live with others, special
housing needs to be sourced, and then carers rostered on a 2our basis. This happens now
in South Australia, and it is a positive response to risk situations that in the past were too
often ignored in disability services. Yet these oneoff solutions are not only expensive, but
miss the opportunity to develop specialist expertise and practice in the forensic area that
would be gained by staff working in a dedicated forensic residential disability unit and
provid ing consultancy to general disability community services.

There is a need for this service for people where allegations are made, even if charges are not
pursued within the justice system. At times lawyers will argue that their clients should not

be placedon a forensic order, because they know that with a lack of beds their client may

wait in remand prior to being admitted. Because the person does not have a psychiatric
illness, they might wait longer as other patients with a specific psychiatric diagnosis

requiring acute mental health treatment are likely to be admitted first.

Similarly, there are people with disabilities who are now admitted into the forensic mental

health ward, who do not fit in well to that environment & potentially putting them at risk if

their behaviour clashes with others on the unit. Many of these people could serve their
Alimiting termd6 in a specialist forensic disabil
ward.

The capacity of such a serviceneeds to be quantified, as well as the current impact of
continuing to operate without such a building block. At this point it is possible to identify

the need, but more work needs to be done on models of care. There are certainly cases that
we are aware of where alleged perpetrators might receive effective and prompt treatment
from a specialist team, and thereby have a greater chance of reducing future offending.
There are other instances where people are inappropriately placed in a forensic mental
health facility rather than a forensic disability environment and either deteriorate or fail to
make gains that they might have otherwise made with more appropriate interventions.
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Planning for an accessible forensic disability service that can offer best pradice interventions
is one way of reducing future risk to other people d in particular to other people with a
disability who may live and work in close proximity to the person with an offending
behaviour who without treatment might continue offending.

Adult protection models overseas
Considering the history and approaches to adult protection overseas can give greater insight
into the gaps and limitations of Australian approaches to adult protection.

In particular, there are examples overseas of adult protedion responses that are broad, and
involve a wide range of services working closely together.

There are elements of these systems that if we chose to replicate them in Australia would be
costly and therefore at least in the foreseeable future are unlikelyto get off the ground 6 for
example the employment of adult protection officers, working alongside child protection
officers.

There are other elements of models overseas that could be more easily replicated without
substantial new resources. In particular establishing formal local protocols between health,
disability providers, other social services and law enforcement about how instances of

alleged abuse and neglect of adults are responded to, and who acts as the lead officer in each
situation.

At a greater cost, a 24-hour adult protection phone -in line could be established. This could
receive reports from both professionals and members of the community about vulnerable
adults at risk, and then assign a relevant service to offer assistance to the individwal involved.
While reports from supported residential services should be mandatory, because of the
ongoing debate about the benefits and risks of mandatory reporting, reports from the
community would be voluntary but encouraged.

Following several seriousincidents, the United Kingdom took decisive action in 2000 with
the release of the ANo Secretsod report (Depart me
broad definition of a vulnerable adult:

€ who is or may be in need of community care services by reason of
mental or other disability, age or illness; and who is or may be unable to
take care of him or herself, or unable to protect him or herself against
significant harm or exploitation.

In interpreting this, local adult protection networks in the UK will re  spond to people with
learning disabilities, mental health problems, older people, and people with a physical
disability or impairment.

~

Similarly, ANo Secretso provides a broad definit

Abuse is a violation of anhtsbpahyotherdual 6s huma
person or persons.

This might comprise physical abuse, sexual abuse, psychological abuse, financial or material
abuse, and neglect or acts of omission (Department of Health, 2000).
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The practical i mpl ement at i establighihg paridershipretvorkst s 0 h as

of relevant government agencies across the UK. The approach of protecting vulnerable

adults is generally described as fAsafeguardingo,

responsibility for tasks.

Safeguarding practice in the UK has continued to develop in the last nine years with reviews
of the agreements, as well as the process of undertaking serious case reviews when services
have not protected an individual. In 2009, advocates in that country have been intensifying

the argument for specific adult protection

There is a similar approach in the United States. Once again, the emphasis is on protection
of broadly defined vulnerable adults. This breadth is import ant because, for example, US
data on elder abuse suggest that approximately 60% of victims have mental impairment
while other risk factors include conflict with family and friends, social isolation and
psychiatric illness (as cited by Dyer et al., 2005). In situations of severe forms of self-neglect
leading to squalor, 70% of people who present have an identifiable mental disorder, leaving
30% who do not (Snowden et al., 2006).

In the US, the Adult Protection Service workers assist people with capacity. Only 7% of cases
nationally require legal interventions such as guardianship, involuntary mental health
commitments and emergency removals (Dyer et al., 2005). The APS workers participate in
multidisciplinary teams that have health, social service and legal members. There can be a
strong emphasis on initiating civil or criminal legal action against the perpetrator. In
summary, the overarching philosophical principles of APSs in the US are:

Advocating for each individual & constitutional right to autonomy
Preserving the rights of individuals with capacity to make their own
decisions

Selecting the least restrictive alternative amongs t service options (Dyer et
al., 2005).

Typical components include an adult abuse hotline, usually with a requirement for
mandatory reporting. Services can provide a mobile response. The aim is to see emergency
cases within a day. Most states will aim to see all people within 14 days. APS workers in
some states will also act as guardians but in other states, the rols are separate.

Positive lessons from these overseas approaches include:

1 A specific focus on adult protection, not only guardianship. A guardianship service 8
providing substitute decision making & is only one component of the adult
protection response.

1 A focus on vulnerability rather than mental incapacity. People who have mental
capacity but who may be vulnerable are assistedd such as young people who have a

physical disability or older people who may be frail.

1 An emphasis on team work and partnership between social services, health and the
law, which is formalised by an agreement.

1 Providing a range of practical assistance services to keep a person healthy and safe.
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9 Using the courts to pursue perpetrators and minimising the use of legal mechanisms
directed at the victim (such as appointing a guardian).

The South Australian experience by comparison

As noted above, there is a range of adult protection strategies. South Australia, like all other
states has principally developed its guardianship system without having a systematic adult
protection response as is seen overseas.

I would note that the following discussion needs to be on an Australia-wide basis, because
what happens in South Australia is similar to what occurs in other states.

Without th e breadth of strategies there can be a greater reliance on guardianship, when
other approaches to keeping a person safe without taking away their decisionmaking rights
might do & similar to strategies for example that are used in domestic violencewhere
specialist services, healthservices,and police have a highly coordinated approach

An emphasis on mental incapacity can place the focus on the victim of abuse and neglect,
rather than the perpetrator. This can be particularly harsh for people with modera te
intellectual disability or for people in the early phases of dementia. These people might
otherwise not require a substitute decision maker, but lose their decision-making rights as a
result of the actions of others 8 simply because they might have themisfortune to know a
person who is predatory towards them in some way.

Overemphasising adult guardianship as the key response to adult protection carries risks
including:

1 Not investing sufficiently in preventing abuse of other vulnerable populations who
retain mental capacity such as the frail elderly and people with chronic iliness and
physical or sensory disabilities.

1 A focus on the victim of the abuse, rather than on the perpetrator.

1 Alack of a systemic protocol to take other practical steps that donot require
guardianship to ensure that a vulnerable person is safe.

9 Arrisk of seeking to prove incapacity so that a person can receive protection services
that might otherwise be provided without the need to prove incapacity if those
services werereadily available.

T A risk that adul t protection candibe seen as
particular, of the Guardianship Board and the Office of the Public Advocate. (In
contrast the UK approach has all levelsof social services, health and lawsigned up to
make adult protect i owihclkarlgdefjnédoedpordsibilitiesp nc er n

Key advantages of a systemic response with adult protection protocols in place at a local level
include:

1 The potential for faster reaction times by local service providers to suspected abuse
and neglect
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9 Clarity about who in any situation is finally responsible for coordinating a response to
a person who is experiencing abuse or neglect

1 Greater preservation of decision-making rights. This may permit the use of
supported decision-making as an alternative to substitute decision-making

1 Good generic adult protection is therefore consistent with the objectives of the UN
Conventions of the Rights of Persons with Disabilities.

At this point, it is important to acknowledg e the excellent work that already occurs from
organisations and professionals in this area. Advocacy agencies use advocacy as a tool to
tackle abuse and neglectd perhaps the best example is the work of the Aged Rights
Advocacy Service in elder protection. This organisation, funded by the Department of
Families and Communities, and involving the Office of the Public Advocate amongst others
as partners, has led the implementation of state-wide strategies to prevent elder abuse.
Another key group are hospital social workers who perform extensive adult protection
functions as part of their work.

When systems fail, it has often been left to the extraordinary goodwill of people in particular
organisations to make the difference. Examples include the effortsof Royal District Nursing
staff to look after vulnerable adults who have been discharged from hospital without support.
They have in turn then relied on the goodwill of other organisations going the extra mile.
Another example is the work of local govemment health authorities who coordinate
responses for peopleshowing signs of self-neglect and living in squalor.

Because the system and the protocols have not been prglanned, it is then left to dedicated
individuals to pursue a time -consuming path of customising a response for individuals.

The need for across -government directives in adult protection
The current work that is undertaken in elder abuse prevention is commendable.

The Akickstart initiativeso from tshneludBepart ment
amongst others, working with the Advanced Directives review, investigating and

recommending changes to address ol der peoplebs ©b
legislation via discussion and position papers, promoting the use of protective conditions for

financial powers of attorney, as well as strategies to provide education and training, raise

awareness, support the further development of interagency regional networks, and support

research and innovation (Department of Families and Communities, 2007).

This is a starting point. The protection of vulnerable adults of all ages now needs across
government direction.

Such strategies have been applied in South Australia for child protection and disabilities.

The UK fANo s ecr eonmeteyagedients.alcihblumt & & does not encourage
collaborations, it tells organisations they must work together. Chief Executives need to sign
off on local agreements. In any situation it is absolutely clear who has the final responsibility
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for responding to an adult protection matter (for example, whether the matter arises in
hospital or outside hospital), but that responsible person is not left alone to deal with the
matter. They can access the support of other necessary services through panership
arrangements and pre-planned protocols. This is a far cry from the situation of South
Australian community nurses or health inspectors struggling to get other agencies quickly
involved and responses underway.

Proposing the UK model as a way forward may attract criticism and the suggestions
dismissed because of reported failings of the systems irboth the UK and US. Critics can
point to various facts such as ongoing serious incidents in adult protection in the UK and
some of the states in the US that have difficulty responding to mandatory reports.

However, even appreciating this possible criticism, there must be intrinsic benefits in clearly
defining ahead of time how services will work together, who has responsibility for what, and
ensuring that all participants take an active responsibility for protecting vulnerable adults.
For this to work, these agreements need to be implemented in every local region in South
Australia.

While networks can employ existing staff, in the future there needs to be consideration about
how adult protection resources are applied & particularly the provision of local and mobile
responses, and 24hour help lines.
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Promoting Rights and Interests

Guardianship and Administration At893
Section 21 (1) The functions of the Public Advocatéare

(c) to speak for and promote the rights and interests of any class of mentally
incapacitated persons or of mentally incapacitated persons generally;

(d) to speak for and negotiate on behdlany mentally incapacitated person in t
resolution of any problem faced by that person arising out of his or her me
incapacity;

(e) to give support to and promote the interests of carers of mentally incapacit
persons;

Overview
In the work of this Office, there is often a powerful reciprocal relationship between positive
rights and negative rights 8 whether the issues apply to a group of people or individuals.

Positive rights are those that allow people to choose and pursue thé aims and goals in life.
For people with disabilities this may require access to good servicesd such as housing,
personal assistance, or good health care so that underlying conditions are treated as well as
possible.

Negative rights refer to the imposition of controls and restrictions. These can include
involuntary treatment, powers to direct a person to conform to the decisions of a substitute
decision maker, detention, restraint and the use of force.

This is not just a moral, philosophical and legal divide. Invariably, when scientifically

assessed, the benefits to the individual and the community through the proper provisions of

housing, support, rehabilitation and treatment are greater than when these provisions are

not made. The alternativeisto al | ow a personds circumstances
confinement, control and restriction are required which will deliver poorer outcomes at

greater cost.

For example, if a person who is homeless cannot access housing, they are less likely to
receive treatment and then more likely to be gaoled or be involuntary admitted to hospital.
Or if a person who has an intellectual disability with behavioural difficulties does not receive
sufficient support services, professional intervention about behaviour management, and be
cared for in a suitable environment, they are then more likely to require physical or chemical
restraint.

When economic analyses have been undertaken, while it may initially seem cheaper to limit
the provision of services that maintain positive rights, inevitably the costs will be greater to
the community for providing the restrictive care.

In summary 8 what is good for rights, is good for outcomes. Almost invariably, it costs more
to provide the wrong sort of care, than it does to deliver what is needed in the first place. In
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this section, this approach is applied to topics of discussion and debate in 2008 2009: the
use of Community Treatment Orders, the new Mental Health legislation, the application of
detention and restraint in disability se rvices, delays in provision of community services for
people Astuckod in hospital, and forensic ment al

Community Treatment Orders

The 2009 Mental Health Act, when implemented, will increase the ease with which
aCommunity Treatment Order (CTO) can be commenced. A CTO provides for the
compulsory treatment of a person who might otherwise not accept treatment. In most
instances, it is applied when a person has a serious mental illness, does not recognise the
need for treatment and therefore does not wish to consent to its administration. There also
must be a risk to that person or others if they do not receive therapy d usually an
antipsychotic medication delivered by injection as a long-acting preparation administered
every two to four weeks.

CTOs have been used in Australia since the 1980s, and are a common component of
psychiatric practice in our current system. Under the 1993 Mental Health Act, doctors apply
to the Guardianship Boards for CTOs to commence. With the new legislation, CTOswill be
able to be initiated by doctors and authorised medical practitioners but then reviewed by the
Board within 28 days.

This discussion questions our current reliance on CTOs. In essence, although a CTO may
now be considered necessary for many patietts, it is likely that far fewer patients would need
CTOs if they had access to a broader range of services including early intervention. In a well
functioning system, CTOs should have a limited role, so that each time one is initiated, great
consideration is given to the necessity for it.

To explain this it is necessary to consider some of the literature about CTOs and

international differences in practices. While the use of CTOs has been commonplace in
Australia for many years 8 South Australian practice being similar to other states & there
has been significant debate in the United Kingdom and the United States about their use,
and doubts about their benefit if used in a widespread way. It is curious that such debate has
not impinged greatly on Australi an clinical or legal practice.

While a CTO may be an instrument of law, it is also a treatment intervention. Therefore, it
can be subject to scientific analysis. The Cochrane Collaboration is a global network
dedicated to evidence-based medicine and has commissioned a systematic review of the
evidence for the use of CTOs (Kisley, 2005). This review found only two suitable studies
that randomly assigned patients to either CTOs or usual care without compulsion. Review of
data from about 416 people indicated that CTOs did not improve health service use, mental
state, quality of life, homelessness or satisfaction with care. People on a CTO were thought
less likely to be a victim of crime. Their analysis suggested that it would take 85 CTOS to
prevent one readmission, 27 to prevent one episode of homelessness and 238 to prevent one
arrest (Kisley et al., 2005).

In this setting, the UK Department of Health commissioned its own review of international
experiences of using community treatment orders, which was undertaken by the Institute of
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Psychiatry. This paper summarised the empirical evidence of 72 data based studies
(Churchill et al., 2007). The key conclusion was:

It is not possible to state whether community treatments orders (CTOSs)
are beneficial or harmful to patients.

Comments in the papers discussion included:

Given the coercive nature of CTOs, there is a need to consider whether any
potential therapeutic gains might be better delivered by enhancing the
quality and assertiveness of community treatment for high risk patients
through, for example, assertive community treatment (ACT) (page 15).

There is little specific consideration in the CTO literature of why
individuals needing community -based mental health treatment fail to
obtain or receive it, and how applying a court order actually addresses
this. A better understanding of these factors would help to determine not
only how best to facilitate treatment compliance during the CTO, but also
following its expiry, and might even obviate the need for a court order
altogether (page 15).

There are genuine concerns that CTOs might be used as an alternative to
providing a comprehensive package of effective community mental health
services (page 16).

This paper highlighted the need for quality research in this area, which is now being
undertaken in the UK.

Once again, there is a dichotomy between positive rights and negative rights. A key element
of positive rights is access to high quality services. As it happens, the evidence for the benefit
of such services is strong. In particular, the Assertive Community Treatment approach seeks
to maintain contact with people who are reluctant and to develop a relationship with them
(Marshall & Lockwood, 1998). This approach does not depend on a CTO bimg in place.

Similarly, there is evidence of the importance of providing housing to people with serious

mental illness (Pathways to Housing, 2005). In the first instance, it can be more important

to put a roof over a per samawtsmeldieatod astohcan | nsi st
housed, a person can be visited regularly and supported.

So on the one hand there is evidence for the approaches that maintain a positive freedond
providing sufficient clinical and support services, and ensuring that a person is housed. On
the other, the evidence for imposition of negative freedom & CTOsd is lacking. Itis
reasonable to conclude that CTOs willhave a rolebut that significant questions must be
asked each and every time one is sought. Furthermore, while &£TO may be required with
the current availability of mental health services and other supports, it is also relevant to
consider whether it might be avoided if sufficient clinical follow -up were available along with
other assistance such as access to housg.

A stepped and balanced system will also seek to intervene early in the development of an
illness d at a time that a person may seek treatment, and interventions such as cognitive
behaviour therapy and low-dose antipsychotic drugs might prevent future illness. It should
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be noted that the benefit of this early intervention is yet to be proven (Marshall and
Rathbone, 2006; Ruhrmann et al., 2009). It is reasonable to expect a system to assign
sufficient resources to treat a person when they first show signs of illness, at a time that a
person might voluntary engage and they can be protected against further deterioration.

The use of CTOs cannot be considered in isolation from other interventions in the mental
health system.

This approach to Community Treatment Orders has been outlined by the Public Advocate in
2009 in presentations to the Australian Heads of Mental Health Tribunals, and to a number
of different groups of mental health professionals. The purpose of raising awareness of this
issue has been togpromote greater reflection on the use of compulsory community treatment
in individual cases and the provision of early intervention and assertive care as alternatives.

In doing so, it is recognised that decisions still need to be made in our existing system of care
with its limitations. Many of the people who are seen for CTOs have not had early
intervention, and do not have intensive support services. They already have an established
illness and views about receiving mental health care formed over many years. For some of
these people, CTOs have negatively coloured their view of mental health services. The clinic
is seen as a place that they are forced to attend so that they can be injected with medication.
There is little engagement in therapy and other programs. Relationships with treating staff
are strained. For some families who have to provide evidence in Guardianship Board
hearings supporting a CTO, their relationship with their family member can also be strained.

The clinic is often not valued, so it is not uncommon that when the CTO finally ends people
in this situation rapidly sever their connection with the mental health service.

The removal of unnecessary compulsion and therefore the improvement in negative rights
can only be realised with improvements in positive rights, in this case service provision.
Within the limits of what is currently available, a CTO may still be required and a person
could be at risk without it, even if in an ideal situation it might have been avoided.

Alternat ives should still be explored.

Mental Health Act 2009
This consideration of the balance between positive and negative freedoms is relevant to the
implementation of the Mental Health Act 2009 .

The Public Advocate contributed to discussion on a number of points:

9 Obijection to the lowering of the criteria for involuntary treatment so that more
people can be detained or subjected to community treatment orders.

1 Providing an opportunity to appeal a decision to transport a patient interstate
(supporting a position put forward by the Law Society). Amendments were made to
the Bill to implement this provision .

91 Definition of apparent harm. It was noted that for initial orders it was intended that
a person only need toappear to have a mental illness. This was in linewith a
recommendation from Palmer in his review of the Detention of Cornelia Rau. The
drafting of the new Bill placed the word appear in the initial paragraph so that the
person now only needs toappear to be at risk . No amendments were made. This
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point is unlikely to be significant in most cases, but could be relevant in some
instances.

Broadening involuntary care in South Australia

The advice not to broaden the criteria was based on the reasoning in the previous sectiord
there is evidence for providing more services, but not for providing more compulsion.

The United Nations Mental Health Principles require that before a person is detained there
must be aserious likelihood of harm, or a risk of serious harm.

The new South Australian Act has doneaway with the word serious.

The advice of the Public Advocate on this matter was that the wordserious be reinstated.
This advice was not accepted, although it was raised in Parliamentary debates.

The purpose of recapping this matter in this Annual Report is not to challenge the final
decision of Parliament. The matter was considered and a decision made. The Mental Health
Act is now law, and we now have the task of implementing it.

This discussion is included for two reasons. Firstly, the criteria are still yet to be interpreted
by the courts. This discussion is part of setting the background for these considerations
when they occur. Secondly, this legislation covers a rapidly evolving area in sience and the
law. It is inevitable that there will be ongoing debate, and how we understand and interpret
the law will be influenced by both developments in the scientific evidence that underpins it,
evaluations of our models of care that seek to implenent the models (such as early
intervention and intensive community support), and emerging developments in the law.

Because the threshold criteria for this Act are new, they will require interpretation by clinical
practitioners and then by the courts. It is likely that when CTOs and detentions are appealed
to the District Court there will be a number of significant initial appeal decisions that will
further clarify meaning and help draw the line between liberty and compulsion for people
who have psychiatric disability.

The Law Society in making its case for the existing threshold criteria to be retained, noted

that the meaning of the words fAin the interests
pr ot ect i orintheturrent Mesatal Health Act 1993 are now well understood legally.

This follows a number of appeal matters where the Court considered the meaning of this test.

l an Bidmeade, in APaving the Wayd recommended th
Mental Health Principles. These criteria have been carefully considered internationally. He
said:

14.2 It should be clarified that a mentally ill person can be detained or

ordered to have treatment where there is a serious likelihood of immediate

or imminent harm to the person or others, or serious deterioration in the
personés physical or mental condition.
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The new Mental Health Act 2009 contains asa criteria for community treatment orders and
for detention:

é because of the mental iliness, the person requires treatment for the
person's own protection from harm (including harm involved in the
continuation or deterioration of the person's condition) or for the
protection of others from harm;

Accompanying this is a requirement that the person has a mental iliness, that facilities are
available for treatment and that no less restrictive means of treatment is available.

If there was any doubt about the intent to expand the reach of compulsory treatment, it was
put to rest by Minister Lomax -Smith who made the following statement in her second
reading explanation of the Mental Health Bill (inserted into Hansard without being read on
12" November 2008):

This set of criteria is also intended to address the problems identified by
Australian researchers of mental health law. According to their resea rch,
mental health laws , which place the emphasis on involuntary intervention
only when persons are assessed as dangerous to themselves or others
result in poorer outcomes for these people. They convincingly argue that
placing the emphasis on the dangerousness of the person often results in
the period of time between the first onset of the mental iliness, usually
psychosis including schizophrenia, and the time at which the iliness is
diagnosed and treated, being longer than necessary. This delay in
receiving treatment can lead to a poorer prognosis for the patient and
potentially homicide.

Recent data from both New South Wales and the United Kingdom show
that the risk of a patient committing homicide dur ing their first psychotic
episode is in the order of one in 500 new cases. In contrast, the annual risk
of homicide by patients who have received treatment is only about one in
10,000 per year. The researchers note that the lethal assault was usually
preceded by frightening delusional beliefs and most of the victims were
family members or close associates. Only 15 per cent of victims were
strangers.

It would be remiss of me not to point out that most people with a mental
illness are not violent and that patients with psychosis are not generally
violent once they have been treated and can be safely managed in the
community. However , it is now clear that untreated psychosis in
particular can lead to violence and that mental health law in general, and
the criteria for involuntary intervention in particular, can reduce this risk.
The greatest risk of potential harm for people with mental illness arises
from the potential for suicide if they are not treated. The suicide rate for
people with a mental iliness is up to one in 10 compared to an average of
one in 100 for the whole population. The criteria in the Bill p lace the
emphasis on the person's need for treatment with the aim of ensuring that
patients who need an assessment and treatment will fall within the new
legislative scheme. Enabling people to obtain an early assessment, and
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treatment if required, is designed to reduce the risk of both suicide and
homicide arising from untreated illness.

The second reading explanation will be a significant resource when the lawcomes into effect
as the second reading speeclis traditionally used as a reference by the courtvhen there are
disputes about what Parliament intended by particular provisions of an Act .

There is nothing intrinsically wrong with the facts or the arguments put forward in the

second reading explanaion. Itis a valid approach. The Office of the Public Advocate though
has put forward a different argument, based on the links between the use of legislation on
the one hand, and the availability of services on the other. There should always be ongoing
debate as scientific findings are applied to policy and legislation.

It is worth considering the problems and solutions raised in th e second readingexplanation

0 the need to provide care for people who are in the early stages of psychosis, responding to
the risk of early psychosis, not using dangerousness criteria to make decisions, and the
impact of broadening the net of compulsion.

Involuntary treatment and early psychosis

As it happens, the emphasis of modern services set up specifically to provide treament for
young people in the early phases of psychosis is not on compulsory treatment. It focuses on
engaging with young people early. It is often the case that a young person in the very early
phases of an illness will either seek help or be amenable d being seen by a professional. The
focus is on connecting with youth, providing psychological support, education to families,

and the prescription of low -dose antipsychotic medication, as the approach to drug
treatment for first -episode illness is different to that of established illness and requires
special skills.

The approach is about providing a service rather than seeking a mental health law solution.
For example, the Orygen Youth Health service in Melbourne serves a catchment area of
960,000 and at any one time has about 900 young people in treatment. The approach is
about good access, being youth friendly and being assertive in followup. Community
Treatment Orders and detention are used as a last resort.

If the aim is a better response to early psychosis, then best practice interstate would suggest
that an investment is required in a substantial early psychosis service. Catching more people
with the net of involuntary treatment is not a recognised strategy. Even if it were to be
applied there would need to be a greater investment in services to provide the care for the
larger number of people.

The Stepping Up Report by the Social Inclusion Board recommended that the human and

economic benefits of early intervention for younger people with earl y psychosisbe promoted

and that a specialist service for first episode
200771 08 Budget allocated $400,000 a year for four years to provide an early psychosis

service ( fid2067p@iBudget Bygrhure). Appointments were made to key

positions in this small service in mid -2009.

The response to the early psychosis need in South Australia is modest and has been slow.
The new staff of the early psychosis service are dedicated and committed, will do good wok,
but will have a massive task to ensure that all young people presenting for care at mental
health clinics in the state receive the recommended treatmentsd particularly as existing
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staff in mental health clinics are busy with their current clients and t he early psychosis
regimes of therapy, education and extended support are time-intensive.

There is an imbalance in the South Australian response to early psychosis. Using the
paradigm of positive and negative freedoms, increasing the likelihood of a swing towards the
negative interventions 8 CTOs in particular 6 that have less eviderce of their effectiveness,
if sufficient interventions to support positive freedoms (such as youth -friendly mental health
services) are not provided.

In short, it is not possible to consider the effect of the legislation by examining the legislation
alone, without looking at the broad spectrum of service responses to early psychosis.

The potential negative impact will be an over-reliance on legislative provisions for
compulsory treatment in the absence of an assertive early intervention response.

The danger of focusing only on risk in early psychosis

The second reading explanation by Minister Lomax-Smith refers to the dangers associated
with first episode psychosis. This research workcited in the second reading explanation
demonstrates the greater risks associated with the first episoded before a person might
have commenced treatment and does not yet have some relationship with mental health
services.

This work can be corsidered in at least two different ways.

Firstly, this research draws the attention of clinicians to the risk of first episode patients. So
even with 6éseriousdé risk criteria, it provides ¢
illness are at greaterrisk, and this might justify involuntary treatment under existing criteria.

Secondly, it provides evidence for doing away entirely with a dangerousnessbased model
and reverting to a capacity model.

This is the fAfusi onod ap psuohascldhn Ratvsomgnd Georged by aut h
Szmukler that promotes a fusion of mental health and mental capacity (guardianship)
legislation (Dawson and Szmukler, 2006).

Decisions about mental health treatment would then be made for people who have a mental
illness, in the same way that decisions are now made with respect to physical treatment for
people with a dementia or brain injury, using substituted judgement principles.

Recently the chairs of the Tasmanian Mental Health Tribunal and the Guardianship Tribunal
have been jointly promoting a similar idea of bringing together mental health and
guardianship legislation in Australian jurisdictions.

Matthew Large and Olav Nielsson, the Australian authors alluded to in the second reading
explanation, have identified the increased risks associated with first episode populations in
Australia. These authors have also argued that we should make the transition to a single
Mental Capacity Act (Large et al., 2008).
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This argument has gained momentum in recent years since thecompletion of the South
Australian Review of mental health legislation. It has been a significant theme in the
community consultation in Victoria for their new Mental Health Act, led by former Victorian
Public Advocate Julian Gardner (Gardner et al., 2009) although the government in that state
plans to continue with a separate Mental Health Act rather than a single Mental Capacity
Act.

In short, the proponents of the capacity-based approach argue that it: (1) better preserves
individual rights by aligning decision making about mental iliness to the same approaches
used for making decisions about physical illness; (2) ensures that people who are unwell
receive treatment d this includes people who may not be dangerous to themselves and
others, but would have chosen to have treatment if it were not for losing judgement through
illness; (3) does not rely on the presumption that it is possible to accurately predict risk,
which is often not the case; and (4) provides clarity as to criminal responsibility. With
respect to the last point, it is not uncommon to hear from families and neighbours of people
who have a behavioural disturbance that neither mental health services nor police act
decisively. In a capacity-based system, it is very clear whether responding toa disturbed
behaviour is a mental health service responsibility (when a person lacks capacity) or a law
and order issue (when a person retains capacity).

The South Australian response has been to retain traditional risk-based dangerousness

criteria but ha s watered them down with a reference to harm, rather than serious harm. This

criterion is potentially broad, as it can be argued that any untreated illness will be associated

with harm. The legislation does have a requirement that the least restrictive m eansbe used,

and consideration be given to whether or not treatment can be provided on a voluntary basis

is considered. This, however, is different to having these requirementsas well as either the
presence of serious risk if a dangerousness mode
decisions if a capacity model is used With the new Act both clinicians and the Courts will

need to determine where to draw the line.
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Positive Freedoms Negative Freedoms

enhanced by provision of lost through imposition of
care: unnecesary’:

Compulsory care:
CTOs (limited evidence)
Medication only

Early inte g
y intervention: Direction re where to live
through Guardianship
accommodation orders

when first unwel|.

Figure 7: Positive vs. Negative Freedoms applied to the relationship between the use ofmental health legislation
and provision of services

Considerations for the Public Advocate with the new Act
During 2009 i 2010, the Office of the Public Advocate will be involved in a number of
activities related to the new Act.

The enquiry service of this Office has traditionally provided independent information to
consumers, carers and professionals about the Mental Health Act, and we expect that this
role will continue. The Office is frequently the first port of call for information for people in
hospital who wish to appeal their detention, and people on Community Treatment Orders
seeking to lodge an appeal. The Office also maintains a list of legal practitioners who provide
representation for people making appeals againstdecisions under both the Mental Health

Act and Guardianship and Administration Act .

With respect to our role promoting rights and interests, we will do more work to develop a
complementary appeals and systemicadvocacy strategy.

In particular:

1 Appeals will lead to the Appeals Division of the Guardianship Board and the District
Court interpre tting the meaning of the new criteria. The same process has occurred
over many years for thecurrent Act 6s criteri a.

The Office of the Public Advocate will seek to participate in this process, to ensure
that the criteria are interpreted in a way that best promote the rights and interests of
people with a mental illness and are based on evidence.

1 The Mental Health Act 2009 provides some exciting opportunities to advocate for
good servicesd which in turn can support positive freedoms.

OPA Annual Report 2008-2009 | Promoting Rights and Interests



In particular, the Mental Health Act 2009 contains a new requirement that people
have treatment and care plans that not only address medication provision, but also
other needs. This applies to voluntary inpatients as well as people under detention or
CTOs.

This will be an excellent opportunity to advocate for people to receive the full range of
services for their condition, as described in recognised clinical guidelines.

There should be opportunities through the Guardianship Board and District Court to

pursue these matters. Particular scrutiny will be applied to cases where services

request community treatment orders, but other basic interventi ons have not been

provided previously, or will not be a part of the treatment plan. The focus will not be

on the individual practitioners, but the syst
standard of comprehensive care to each individual.
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Delays in pr oviding community supported accommodation by both
Disability SA and Mental Health Services for hospital inpatients

During the year, a number of people under Guardianship of this Office experienced
prolonged stays in hospital, where the need for either medical or psychiatric treatment no
longer existed, but the person stayed in hospital as no community service was preparedor
available to pick them up.

These cases involved people who generally had both a disability caused by a brain injury
such as from afall, or substance-abused and a behavioural disturbance related to a
psychiatric diagnosis.

These prolonged stays are invariably harmful to the individual concerned who would prefer
to be home. It is not uncommon for people confined month after month to a hospital ward
to become unsettled and agitated. Detention and restraint (both physical and chemical) is
then required whereas if the person were at home or in a community environment these
measures could often be avoided, because they would have a morgettled spacious
environment, their chosen activities and support staff who know them.

The costs are financial and personal. Inevitably it costs considerably more to provide the
wrong sort of care than it does to provide what is needed. Inpatient costsextend into the
hundreds of thousands of dollars over a 6:-month period. There is personal cost to other
members of the community. There is considerable pressure on both medical and psychiatric
beds. As people queue for admission in emergency departmenrd, the presence of people
within the hospital who neither want nor need to be there, and are occupying beds that could
be used by others does neone any good.

These matters were raised with both Ministers for Disability and Mental Health. At one
point, a matter was raised formally under the Act, asdescribed in that section of this Report.

The case of one man in this situation was reported by the Independent Weekly Newspaper in
May 2009 (Gout, 2009).
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Restrictive and coercive practices in disability s ettings

As already noted, the use of restrictive and coercive practices needs to be considered in the
light of available services.

Historically the use of physical, chemical or mechanical restraint or the use of seclusion,

were generally thoughtofasref ect i ng the consumersodo needs.

Work in the United States demonstrates very clearly that the use of seclusion and restraint
reflects institutional variables and not consumer variables. In other words whether you are
held down, tied or put in a seclusion room is determined more by how you are being cared
for, rather than your actual needs.

The same principles apply across sector®d hospitals, homes for troubled youth and
accommodation for people who have a disability.

In the United States, the Substance Abuseand Mental Health Services Administration
established a national initiative to reduce and eliminate the use of seclusion and restraint in
mental health settings (Currie, 2005). This program has had spectacular successwith states
such as Pennsylvania lading the way. Elements include finding alternatives to seclusion

and restraint prior to an incident @ this can involve planning with a consumer about what to
do when the person becomes unwell and how best to settle that person without restraintd
and rigorous auditing of instances of restraint and seclusion to see how they might have been
prevented.

Units across Australia are working collaboratively to improve practice. South Australian

units are participating in thdossinesiative

In May 2009, the local branch of the Australasian Society for the Study of Intellectual
Disability (ASSID) & which links research findings to clinical practice for professionals &
and the South Australian Council on Intellectual Disability (SA CID) have worked to increase
awareness of the need for South Australia to take systemwide action.

Jeffrey Chan, Senior Practitioner for Disability Services in Victoria visited South Australia in
May to present at a joint ASSID and SACID conference on thistopic. He described the very
open and transparent system that operates in Victoria. The use of restraint and seclusion
needs to be part of a management plan approved by the Office of the Senior Practitioner.
That Office considers the need for the proposed restrictive practices taking into
consideration both a rights -based and professional review of the proposed measures and
their justification. The rights -based review is modelled on the Human Rights Charter that
operates in that state. The number of gpprovals and the overall use of restrictive practices in
the Victorian disability system are then publicly reported by that Office.

In South Australia, restrictive practices might be applied under either the Mental Health Act
1993, for patients detained to a mental health facility, or under the Guardianship Act 1993,
for people placed elsewhere.
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Presenting to the Australasian Society for the Study of Intellectual Disability (ASSID) and the South Australian Council on
Intellectual Disability (SACID) combined conference on Restrictive Practices Jeffrey Chan, Senior Practitioner, Disability
Services, Victoria; Dell Stagg, Chair of SACID and John Brayley. Photograph by the Independent Weekly Newspaper).

Use of restrictive practices in South Australia

While a guardianship appointment gives authority for a guardian to make substitute
decisions for a person, there is no enforcement of those decisions unless additional powers
are soughtunder Section 32 of the Guardianship and Administration Act 1993.

Theseareknownasi Secti on 32 power so. The Board must be

..if such an order were not to be made and carried out, the health or safety of
the protectegberson or the safety of others would be seriously at risk.

The threshold test for these powers is that health or safety is seriously at risk. There is no

particular reason why this threshold might need to be lowered, or that the adjective
Afseriouslyo creates a problem (see previous sect
context).

The powers are divided into three parts that allow the Board to: (a) direct where a person
lives or that they live where a guardian decides they should (b) authorise detention; and (c)
authorise the use of force as may be reasonably necessaifpr care and treatment.

In the Act, these Section 32 (a), (b) and (c) powers are described as follows:
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32—Special powers to place and detain etc protected persons
(1) The Board, on application made by the guardian of a protected person—
(a) may. by order, direct that the protected person reside—
(i)  with a specified person or in a specified place; or
(ii)  with such person or in such place as the guardian from time to time
thinks fit.
according to the terms of the Board's order; and

(b) may. by order, authorise the detention of the protected person in the place in
which he or she will so reside: and

(c) may. by order, authorise the persons from time to time involved in the care of
the protected person to use such force as may be reasonably necessary for the
purpose of ensuring the proper medical or dental treatment, day-to-day care
and well-being of the person.

These powerscan be applied for by both private and public guardians. Therefore, it is not
possible to review Office of the Public Advocate data alone to determine theuse of these
powers in South Australia. For this reason, there is still benefit in maintaining separate
databases to monitor the use of restrictive interventions along the lines of the public data
collated by the Office of the Senior Practitioner in Vict oria.

The Public Advocate had the opportunity to compare some internal Disability SA data for
residents who had a management plan in place to deal with aggressive behaviour (as of late
May interventions for 95 people had been recorded), with the public data from Victoria for a
6-month period of 1868 cases, collated and published by the Office of the Senior
Practitioner.

This comparison was limited for a number of reasons, including gaps in the coverage of the
Victorian data, (which at this stage cover chemical restraint and mechanical restraint but not
physical restraint), and a planned transition of current Disability SA data to a new recording
system.

Two conclusions can be drawn from these limited data and comparison:

1 The recording of SA data on theuse of restraint of people with a disability should be
extended beyond governmentprovided accommodation to all disability settings.
There might be hundreds of additional cases that the Victorian system would review,
and South Australia does not.

1 Therecognition of what constitutes chemical restraint seems limited in SA. For
example, in 2008 19% of 63 service users had received chemical restraint, and in
2009 7.36% of 95 people recorded in the first five months of the year. In contrast,
the use of chemial restraint occurred in 96% of the 1,836 cases recorded in Victoria
in the last six months of 2008.

While one possible conclusion is that South Australia uses less chemical restraint
than Victoria, it is more likely that because of the legislative requirements in Victoria,
practitioners are more often identifying when the prescription of drugs constitute s
restraint and seeking approval.
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The prescription of psychotropic medication is considered chemical restraint, when the
drugs have been provided to control behaviour rather than to treat an underlying illness such
as a mood disorder, anxiety disorder or psychosis that the clinician genuinely believes to be
present.

In the Victorian system, the use of drugs prescribed in this way is drawn to the attention of
the Senior Practitioner. Psychologists can then consider whether sufficient non-drug options
of behavioural control had been considered prior to giving authorisation for ongoing
medication.

Once again, there is a balance between positive and negative freedoms.

Positive Freedom Negative Freedom
enhanced by the loss through excessive
provision of: reliance on:

Adequate physical T
accommodation hysical and

mechanica| restraint

A_dequate care
service: professional Chemi
and care staff emical Restrajnt

Positive vs. Negative Freedom in the use ofcompulsory directions and forcible restraint for people who have a
disability

Below are some South Australian data for the Calendar Year 2008 of the use of Section 32 (a)
direction (b) detention and (c) force as reasonably necessary by underlying diagnosis.
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