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Public Advocate’s report

Depression

On 8 May 2003, the Commonwealth
Minister of Immigration, Hon Phillip
Ruddock, in a television program on
SBS named Insight, stated that he did
not think that depression was seen as a
mental illness by the broader
community. His comments were made
in the context of his expressing a lack of
concern that many detainees in the
various commonwealth detention
centres have been diagnosed with
depression.

I saw the program myself and at first
thought | had misheard what was said.
Could a Minister of the Crown be
denying that depression was a mental
illness, notwithstanding that more
eminent authorities than the Minister
have recognised it as a mental illness for
many years?

In response to the Minister’s statement,
Professor lan Hickie, CEO of
Beyondblue: the National Depression
Initiative, said:

“Depression is recognised nationally
and internationally as a major mental
disorder. We have responsibility to
provide optimal care to those people
who reside in Australia, and that
includes those in detention centres.
Beyondblue would ask the Minister to
clarify his understanding of depression
as an illness and to ensure that the
assessments and treatments provided in
detention centres are of the same
standard as those provided to people
residing in other parts of Australia.
That includes adequate documentation
and particularly, accurate record

keeping about prescription of anti-
depressant medication.”

Also, Dr Grace Groom, CEO of the
Mental Health Council of Australia, said:
“Depression affects hundreds of
thousands of Australians every year.
One in four women and one in six men
are affected at some stage of their lives.
As depression imposes huge personal,
family and financial costs, the MHCA
calls for the Immigration Minister to
recognise depression represents a major
and economic challenge and every
person has a right to effective mental
health care.”

The Minister did not respond. It is of
concern to me, and should be to every
Australian, that a Minister of the Crown
should be overseeing a system of
detention where refugees are being
denied proper treatment for a mental
illness which many of us know from
personal experience can be most
debilitating, leading often to our own
self destruction if untreated. And yet,
apart from the response of Beyondblue
and MHCA, there was no general public
outrage expressed at the Minister’s
comments.

I can only say how ashamed | am to be a
member of a society which is prepared
to detain people who have committed no
crime, and which is prepared to ignore
the fact that as a result they are suffering
from a mental illness that is
unrecognised by those whose policies
have either caused or exacerbated it.
Where have we come as a society where
we ignore the suffering of people living
in our own land?
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Official Visitors Program

I received information in May of 2003
that the State Government has approved
the implementation of an Official
Visitors Program. | am delighted with
this initiative. However it will not be
given effect until the Health Complaints
Bill presently before Parliament is
finalised. It is proposed that the program
will be administered by the Health
Complaints Ombudsman.

I have informed the Minister of Health
that | consider it would be quite
inappropriate for the program to be
placed there. In all other states where
such a system operates, the officials are
volunteers who are trained in dealing
with people with disabilities and who
understand the legal structures that may
be in place, for example, guardianship,
administration and the mental health
system. But, importantly, they are not
an inspectorate. To use volunteers as
peripatetic police officers checking up
on facilities to ensure that they are
complying with standards and the law is
a misconception of the purpose of the
program. It will result in managers of
service providers becoming defensive
and possibly uncooperative. As a result
the program will lose its effectiveness.

In other states where an Official Visitors
Program exists it operates out of the
Public Advocate’s Office. Itis an
advocacy service for residents.

Forensic mental health

In South Australia we have a purpose
built forensic mental health facility
known as James Nash House. Over the
last two to three years there has been
concern that there are inadequate beds

available for people with a mental
impairment in the correctional system.
This has now developed to such a stage
that, on occasions, there are people who
have been found not guilty by reason of
their mental impairment, pursuant to
s269 of the Criminal Law Consolidation
Act 1935, but who are still being kept in
prison because there is no space for them
in James Nash House.

There are other cases | have become
aware of where clients have been
remanded in custody and are clearly
suffering from a mental illness, but
remain in correctional facilities because
of the space problem in James Nash
House. This frequently prevents proper
psychological and/or psychiatric
assessments being completed because
the clinicians are unable to adequately
observe the clients.

In addition to this, Mental Health
Services has directed that they will no
longer receive into James Nash House
any clients who suffer from an
intellectual disability or brain damage.
This is, | understand, partly to ease the
demand for beds and partly because they
have neither the trained staff nor
facilities to deal with people with these
cognitive deficits.

No matter what slant you put on it, the
government, by permitting this situation
to continue, is breaching a number of the
covenants contained in various
declarations of human rights, including
the Universal Declaration of Human
Rights, Principles for the Protection of
Persons with Mental IlIness and the
Improvement of Mental Health Care, the
Declaration on the Rights of Disabled
Persons and the Body of Principles for
the Protection of All Persons under Any
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Form of Detention or Imprisonment. It
is also contrary to the Mental Health
Statement of Rights and Responsibilities
signed by all Australian Health Ministers
of the Commonwealth, states and
territories of Australia.

It should be an extremely urgent priority
of the government to ensure that
appropriate health care services and
facilities be provided for this group of
people.

Human rights

Every citizen has the right to obtain a
fair and equitable distribution of social
services in accord with government
policies and their international human
rights obligations. But what is a right
worth if it is unenforceable?
Governments in Australia can infringe
them with impunity without any sanction
except the Human Rights and Equal
Opportunity Commission giving an
adverse report — which the government
can then ignore. In an article in The
Australian in late January 2003, Rory
Mongoven, the advocacy director of
Human Rights Watch in New York,
wrote that Australia can be perceived as
a human rights wolf in sheep’s clothing
because of its constant rhetoric about
protecting human rights whilst rejecting
any international criticism of its
performance in this area.

Access to medical treatment is a right
and not a privilege which governments
can manipulate to suit their political
whims. Regrettably this occurs, leaving
the citizen with no remedy except at the
ballot box.

Today Australia is the only common law
nation in the world that does not have a

Bill of Rights or human rights legislation
to protect basic rights, nor does there
seem to be any clamour from the
political parties or citizens in general to
take such steps. | recently read an article
written by Professor George Williams
and Megan David, both of the Law
School, University of New South Wales,
entitled A Statutory Bill of Rights for
Australia? Lessons from the United
Kingdom. In it, the learned authors refer
to the long held principles of responsible
government and parliamentary
sovereignty, namely that our form of
government is responsive to public
opinion and answerable to the electorate
and that Parliament is supreme and
master of its own destiny subject only to
the limitations of the constitution. The
traditionalists argue that it is an
abrogation of these principles to have a
Bill of Rights, which can fetter the
power of the Parliament in the way it
conducts its business. The learned
authors go on to say in arguing for a Bill
of Rights in Australia:

“Indeed, a Bill of Rights may redress the
inadequacies of the Australian common
law in the protection of fundamental
human rights. Such inadequacies are
becoming increasingly evident with the
ease with which Parliament is able to
abrogate basic rights and is also
reflected in the fact that Australians are
increasingly looking for protection not
from domestic courts but from
international institutions and treaties.”

Indeed, in South Australia, our
Parliament passed an act entitled the
Administrative Decisions (Effect of
International Instruments) Act 1995
which now prevents international
instruments from being used to influence
administrative decisions and procedures
in domestic law.
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Successive Australian Governments
have presented bills in 1995, 1997 and
1999 to negate the effect international
treaties might have upon the domestic
law of the country. For various reasons
none of them have yet been passed but
not for the reason that there was
opposition to the principle enshrined in
them.

Clearly the governments of Australia do
not want any fetter on their powers
which enable them to easily interfere
with human rights, whereas overseas
there is “a growing commitment to the
ideal that there [is] ‘no task more
central to the purpose of a modern
democracy than that of seeking to
protect within the law, basic human
rights of the citizen against invasion by
other citizens or by the state itself’”.
(David and Williams, op cit, p3)

In 1998 the Parliament of Great Britain
passed the Human Rights Act 1998,
which seeks to provide a procedure to
enforce the European Convention on
Human Rights and Fundamental
Freedoms. The Convention is based on
the Universal Declaration on Human
Rights, which has also been adopted by
Australia.

The Act is said to be “an instrument of
balance between two legal traditions —
first, judicial review grounded in the
Convention rights and secondly, respect
for the sovereignty of Parliament™.
(Livingstone S, Civil Liberties Law: The
Human Rights Act Era, Butterworths,
London, 2001, p5). Early this year | had
the pleasure of hearing Rt Hon Lord
Woolf, Chief Justice of England and
Wales, and Rt Hon Lord Phillips, Master
of the Rolls, speak about the Human
Rights Act 1998. | have also read

articles by Lord Woolf and Rt Hon Lord
Irvine, Lord Chancellor, on the topic.
All attest to the success of the impact of
the legislation and the fact that all of the
predictions that it would bog the courts
down and lead to “chaos; a politised
judiciary; and the inauguration of the
rule of lawyers. None of this has
happened. The prophets of doom have
been proved wrong”. (Lord Irvine, The
Impact of the Human Rights Act:
Parliament, the Courts and the
Executive, 2003 Public Law 308.)

In a very simple way | will try to
summarise the effect of the Act. The
courts are required, as far as it is
possible, to read and give effect to
legislation in a way which is compatible
with the convention rights. If a court
determines that there is an
incompatibility, it can make a
declaration of incompatibility.
However, it is not binding on the parties
and has no effect on the validity or
operation of the legislation. There is no
remedy unless the responsible Minister
issues a remedial order. As this remedial
power is itself discretionary, it
emphasises the limit on judicial power.

The Minister can, under the remedial
order, if there are compelling reasons to
do so, amend the legislation as s/he
considers necessary to remove the
incompatibility.

The purpose of referring to the UK
Human Rights Act 1998 in my report is
to highlight that a Bill of Rights like it in
Australia “might cause Parliaments and
governments to reassess their approach
in areas such as mandatory sentencing,
refugee detention and even legislation
directed at terrorism. It could create a
much needed culture of human rights
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dialogue at the parliamentary level and
embed human rights principles more
firmly into Australian legal culture”.
(David and Williams, op cit, p17.)

It could be a way forward for both state
and federal governments to breathe “new
life into the relationship between
Parliament, government and the
judiciary, so that all three are working
together to ensure that a culture of
respect for human rights becomes
embedded across the whole of our
society””. (Lord Irvine, op cit, pp324-
325))

Citizens with a disability are a most
disadvantaged group in our community.
We should be advocating for a stronger
legal framework to enable them to
protect their human rights. That
framework does not exist at the moment.

Conclusion

Other systemic issues

The following matters continue to
remain unaddressed from my previous
annual reports:

e the lack of appropriate facilities for
adolescents and young adults with a
mental disorder, and in particular
young females;

e the lack of facilities and programs
for brain injured people particularly
those who are violent and those who
are young;

e the lack of an appropriate range of
alternative community based
facilities for people with a mental
illness; and

e the need for appropriate programs
and lack of residential and respite
care for intellectually disabled
people.

My staff continues to provide me with quite exceptional support. Without them | would
not have the time to pursue the systemic issues which occupy me. | extend my grateful

thanks to them.

MrkoK ddn|#

John Harley
PUBLIC ADVOCATE
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Role, structure, legislation

Functions and objectives

The Public Advocate was established
under the Guardianship and
Administration Act 1993.

The key legislative functions are:

e to act as guardian of last resort when
appointed by the Guardianship
Board;

e toinvestigate matters where a person
who has a mental incapacity is at
risk of abuse, exploitation or neglect
(including self neglect);

e to provide advice and information
about the Guardianship and
Administration Act 1993, the Mental
Health Act 1993 and the Consent to
Medical Treatment and Palliative
Care Act 1995 in a variety of
formats;

e to take an interest in the programs
being offered to meet the needs of
people with mental incapacity;

e to undertake systemic advocacy to
identify and act on areas of unmet or
inappropriately met needs of people
with mental incapacity;

e to provide some individual advocacy
services through our education,
investigation and guardianship work,
to speak for and negotiate on behalf
of mentally incapacitated persons;

e to support and promote the interests
of carers of people with mental
incapacity;

e the Public Advocate can make
recommendations to the Minister for
legislative and operational change.

Legislative authority

The Office of the Public Advocate
(OPA) takes its legislative authority
from the Guardianship and
Administration Act 1993 and the Mental
Health Act 1993.

The OPA is also bound to comply with
legislation that relates to the
management and accountability
requirements of Government, including:
e Equal Opportunity Act 1984;

e Occupational Health, Safety and
Welfare Act 1986;

e Public Sector Management Act 1995;
e Sex Discrimination Act 1984;

e Workers Rehabilitation and
Compensation Act 1986.

Organisation of the agency

The Public Advocate is an independent
statutory official accountable to the
South Australian Parliament. The Public
Advocate is not subject to the control or
direction of the Minister.

Relationship to other agencies

The Office of the Public Advocate is
funded by the Disability Services Office,
within the Social Justice and Country
Division of the South Australian
Department of Human Services.

The funded staff positions of the Office
of the Public Advocate as at 30 June
2003 are reflected in the organisational
chart on page 33.
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Mission and values

Our clients
The Office of the Public Advocate has
three main client groups:

e People with a mental incapacity;

e Family, carers and friends of people
with a mental incapacity;

e Individuals and organisations with an
interest in issues arising from mental
incapacity.

Mental incapacity
The Guardianship and Administration
Act 1993 defines mental incapacity as:

“..the inability of a person to look after
his or her own health, safety or welfare
or to manage his or her own affairs, as a
result of —

(a) any damage to, or any illness,
disorder, imperfect or delayed
development, impairment or
deterioration, of the brain or mind;
or

(b) any physical illness or condition
that renders the person unable to
communicate his or her intentions
or wishes in any manner
whatsoever.”

Mission statement

To fulfil our statutory responsibility to
promote and protect the rights and
interests of people with a mental
incapacity through the provision of adult
guardianship, information, individual
and systemic advocacy, and
investigation services.

Legislative principles

In all aspects of its work with clients, the
Office of the Public Advocate is bound
and guided by the principles contained in
Section 5 of the Guardianship and
Administration Act 1993. This section
states:

“Where a guardian appointed under this
Act, an administrator, the Public
Advocate, the Board or any court or
other person, body or authority makes
any decision or order in relation to a
person or a person’s estate pursuant to
this Act or pursuant to powers conferred
by or under this Act-

e Consideration (and this will be the
paramount consideration) must be
given to what would, in the opinion
of the decision maker, be the wishes
of the person in the matter if he or
she were not mentally incapacitated,
but only so far as there is reasonably
ascertainable evidence on which to
base such an opinion.

This is often called the substituted
judgement principle, which is in contrast to
promoting decision making for people in
their best interests.

e The present wishes of the person
should, unless it is not possible or
reasonably practicable to do so, be
sought in respect of the matter and
consideration must be given to those
wishes.

This principle ensures that the views of
people with mental incapacity are taken
into account in any decisions made about
their lives.

10
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Consideration must, in the case of
the making or affirming of a
guardianship or administration
order, be given to the adequacy of
existing informal arrangements for
the care of the person or the
management of his or her financial
affairs and the desirability of not
disturbing those arrangements.

This principle allows and encourages
families, friends and/or community
networks to take responsibility for the
health and welfare of people with mental
incapacity without unnecessary
government intervention.

The decision or order made must be
the one that is the least restrictive of
the person’s rights and personal
autonomy as is consistent with his or
her proper care and protection.”

This principle ensures that, out of all the
alternatives available, the one to be
chosen is the one that places the fewest
limits on the person’s autonomy.

Vision

To enhance the quality of life whilst
safeguarding the health and well being
of those people in our community who
are vulnerable to self neglect, abuse or
exploitation because of their mental
incapacity. We will achieve this by:

e Working to increase the quality of
adult guardianship services across
South Australia.

e Fostering strong partnerships with

service providers and the community
to enhance the lives and potential of

the OPA’s clients.

Identifying key areas of unmet, or
inappropriately met needs of
mentally incapacitated persons and
taking action for improvement.

Values

The staff of the Office of the Public
Advocate is committed to the following
values:

The people, with whom we are
involved, deserve to be treated with
courtesy, dignity and respect.

We work in partnership with others,
to achieve the best possible outcomes
for our clients.

We encourage and support creative,
innovative thinking and ideas,
including measured risk taking
within an environment that values
learning and dynamic problem
solving.

We will act with integrity and
professionalism in all our dealings.

We are accountable for our decisions
and actions, and give particular
attention to ethical and human rights
principles, in accord with United
Nations declarations and Australian
Governments’ standards.

We see our role as a privilege, and
recognise the importance of a skilled
and cohesive team in making a
meaningful contribution to the
welfare of those vulnerable people
with mental incapacity.
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Some 2002-03 highlights

In June 2003 the OPA finalised its series of 24 new fact sheets —
see page 27.

This year, the OPA provided guardianship services on behalf of
289 people — see page 19.

2609 individuals received advice and information at 61 education
sessions conducted by the OPA in 2002-03 — see page 27.

The OPA undertook 227 screenings and investigations into the
personal affairs of people believed to have a mental incapacity —
see page 24.

The OPA answered 3611 enquiries from service providers and
the public — see page 31.

John Harley, Public Advocate, was presented with a Sunflower
Award in 2003 for Combatting Stigma by the Mental Illness
Fellowship of SA.

The OPA was proud to be part of a collaborative approach for the
planning and delivery of comprehensive services to a number of
clients recognised as having exceptional needs — see page 12.

12
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Providing exceptional responses to exceptional people

Over the past twelve months the OPA has
been delighted to see the positive results
achieved by some health and disability
services in their work with clients who
have exceptional needs. However these
results have not been achieved easily.

Clients with exceptional needs are as
unique and individual as are the responses
that are necessary to make a difference to
their lives. Generally, these individuals
have social histories and multiple or
borderline disabilities that give rise to
risky behaviours affecting themselves,
their families and sometimes the
community. Traditional models of care
do not work.

Service providers who are prepared to
develop unique community based
responses for these clients express
concern that they will not be backed by
funders, government or other services in
sharing the responsibility and the risk.
This is particularly true in our current
political climate that is focussed on
community protection and containment of
people who are perceived to pose a risk to
society. However, failure to embrace
people with high and complex needs does
not reduce the threat to the community in
the long term. In fact, there may be an
increase in the risk as these people find
their way back into the community
without appropriate transitional programs,
for example, after long periods of
incarceration.

The Department of Human Services,
through its Exceptional Needs Program,
has recognised that an across portfolio,
individually tailored and, at times, high
cost response is required to redress the
extreme difficulties that these people have
interacting with the community. We

commend the DHS for recognising the
need to promote a whole of Department
approach to these clients. However, the
lack of identified funding has retarded
timely responses to client need.

The success stories have occurred despite
the environmental limitations. A small
number of clients under our guardianship
have benefited from individually tailored
intensive support programs. The
programs have focussed on whole of life
and provided opportunities for participants
to take their place in the community as
citizens who have both rights and
responsibilities. Risk minimisation
strategies for clients, support staff and the
community have been important
considerations, but these have been
primarily addressed through a focus on
responding to client goals, activity,
learning, support and community
participation rather than containment. The
clients have responded to the respect and
dignity that the program design and the
workers’ approach have afforded them.

Important features of the programs appear

to be:

(a) identification of a lead agency
prepared to drive the program;

(b) training for care workers to enable
them to fulfil their role effectively;

(c) close daily support of a case
coordinator who has sufficient time to
devote to maintaining the client and
the program;

(d) commitment of management to
funding and support of staff; and

(e) mutual respect and cooperation
between providers.

The extensive documentation and review

strategies employed in each case provide

fertile learning ground for other providers.
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We commend in particular the
collaborative work of the Lyell McEwin
Mental Health Services and the IDSC
Strathmont Centre. The preparedness of
these services to work across conventional
boundaries of service delivery has been a
feature of their approach. Collaborative
work with the SA Police, Department of
Correctional Services, courts, Ambulance
Service of South Australia, TAFE and a
variety of voluntary programs has ensured
coordination of responses. This is best
illustrated by three stories.

Story 1:

Three years ago a young man returned to
his family home having been contained in
isolation in a residential care setting in his
mid teens. He was believed to have an
intellectual disability and a mental illness
and his life was characterised by
offending behaviour, hyperactivity,
impulsivity and family conflict. Extensive
seven day per week support was provided
to maintain him in the family home and to
engage him in daily activities.
Involvement extended to supporting
family reunification with his sister. Inter
agency and family meetings were held on
a regular basis to review progress and
address issues. Crises were addressed
promptly with service providers from all
agencies supporting each other and
ensuring consistency of approach. This
young man is no longer on psychiatric
medication and is now being trained to
run a small business. His educational
needs are also being addressed.

Story 2:
One year ago, a young woman was

released from prison having previously
spent six years in an institution. She was
harming herself frequently and threatened
the well being of others, particularly her
carers. Attempts to contain her
exacerbated this behaviour. On release,
she was initially provided with 24 hour
care and an activity and support program
was negotiated in response to her
interests. Support hours have been
reduced now and she attends TAFE on a
regular basis. She is learning to deal with
the world around her.

Story 3:

A man who has lived in institutional
settings for many years now has his own
home in the community. He still receives
24 hour support but has an activity
program that enables him to make some
contribution to others. This man had a
reputation for violence that led to a
containment approach offering him little
dignity or self respect. He now
undertakes daily exercise, gardening
chores and other recreational activities.
His guardian can now sit at his kitchen
table and share a cup of tea.

These clients have required significant
financial investment to achieve an
appropriate level of support and to enable
them to develop personally. However, the
cost of care over previous years has also
been high, and, in each of the above cases,
the new models of care have achieved
savings over time. The opportunities
provided and positive gains that these
people have shown in taking up
community citizenship sets an excellent
example for all service providers.

We commend this work to the South Australian Government hoping that
dedicated funding will be forthcoming to support the Exceptional Needs Program.

Margaret Farr
ASSISTANT PUBLIC ADVOCATE

14
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Key outcomes

The Office of the Public Advocate has four key service areas. During
2002-03, funding and reporting is according to these four key areas:

e Advocacy

e  Guardianship

e Investigation

e Community education

The following pages detail the objectives, resources and outcomes in
each of these areas. The Enquiry Service is reported on separately,
but is integral to all of OPA’s work in the above outcome areas.
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Responding to requests for assistance and support for persons with
a mental incapacity and their carers at both an individual and
systems level.

Objectives

e To investigate community
complaints or concerns that a
person with a mental incapacity
may be at risk of abuse, neglect or
exploitation.

e To identify and promote the
interests of people with a mental
incapacity to government and in
forums and enquiries concerned
with the development and
implementation of public policy.

e To speak for and negotiate on
behalf of mentally incapacitated
persons.

e To support and promote the
interests of carers of people with a
mental incapacity.

e To make recommendations to the
Minister for legislative and
operational change.
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Resources

The Public Advocate personally
undertook most systems advocacy work.
See the Public Advocate’s Report on page
3 for more information. Advocacy is also
inherent in much of the work undertaken
by staff at the OPA with staff taking up
various matters as they arise. Accessing
services, mediating conflict and
promoting the autonomy of individuals
with mental incapacity are features of this
year’s work.

Outcomes

Individual advocacy cases

The office was involved in 53 individual
client advocacy matters during 2002-03,
36 of which were new cases this year.
The type of advocacy work done in these
matters depends on the needs of the
particular client. Usually the client has a
mental incapacity, and the OPA is not
currently involved with the client in
another way, for example as guardian.
Some of the advocacy cases culminate in
an application for administration or
guardianship being made to the
Guardianship Board, and the Public
Advocate is often then appointed to act as
the person’s guardian.

Some examples of the advocacy work

during 2002-03 are as follows:

e the OPA worked with family
members and other service providers
to protect the interests of a client with
an acquired brain injury who was in
receipt of compensation payments
that were being managed under a
Supreme Court order;

e the OPA worked with staff at a
correctional facility to implement a
release and case management plan for
a client with the dual disabilities of
mental illness and intellectual

impairment and who was due to leave
the facility but required continuous
supervision within the community;

e the OPA assisted a family member
who was enduring guardian for her
son to obtain additional resources to
support her son, in particular, his
need for supported accommodation;

e the OPA applied for a Community
Treatment Order for a mentally ill
young man to promote his mental
health and enable him to continue to
live in the community with his
family;

e OPA staff members were involved in
setting up an accommodation and
care plan for a client with an
intellectual disability who was living
in the community. His aggressive
and abusive behaviour towards staff
at the facility in which he resided
meant that the use of restraint was
necessary to ensure the safety of both
the client and staff members. An
application was made to the
Guardianship Board for the Public
Advocate to be appointed as guardian
with Section 32 powers to authorise
the use of restraint.

Representation on external committees
Staff members were active within the
following external committees during
2002-03:

e Australian Guardianship and
Administration Committee;

e Interagency working party comprising
the Public Trustee, the Guardianship
Board and the OPA;

e Chair, Interdepartmental Committee
on Monitoring in Prisons;

e Change of Portfolio Working Party —
proposal to move OPA to the
Attorney-General’s Department;
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Alliance for the Prevention of Elder
Abuse;

Child Protection Review;